Occupiers' liability is governed by two Acts. These two acts are the Occupiers Liability Act 1957 and the Occupiers Liability Act 1984. The Occupiers Liability Act 1957 is where the claimant was a visitor to the premises and the Occupiers Liability Act 1984 is where the claimant was a trespasser to the premises. (Legislation.gov.uk, 2011)
In relation to Leo, he would come under the Occupiers Liability Act 1957, as he was a visitor to the theme park. For Leo to be liable under the Occupiers Liability Act 1957 a person must be an ‘occupier of the premise’. A test for who is considered an occupier was declared by the House of Lords in the case of Wheat v E Leacon and Co Ltd (1966), in this case Lord Denning stated “...wherever a person has a sufficient degree of control over premises that he ought to realise that any failure on his part to use care may result in injury to a person coming lawfully there, then he is an occupier and the person coming lawfully there is his visitor” (Cooke, 2019, p.296). This case tells us that Carlton Parks Limited (CPL) is an occupier and Leo is a lawful visitor, which means CPL owes a common duty of care towards Leo. Carlton Parks Limited has a sufficient degree of control over the theme park. The duty that is owed to Leo is under s2(2) of the Act ‘where the common duty of care is a duty to take such care as in all circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes for which he is invited or permitted to be there’. (Cooke, 2019, p.300) The Occupiers Liability Act 1957 covers for personal injury which Leo has sustained from the fall that occurred in the theme park, his personal injury was a fractured wrist and fractured collarbone. Under s2(3)(a) of the Occupiers Liability Act 1957 states that ‘an occupier must be prepared for children to be less careful than adults. If the occupier allows a child to enter the premises, then the premises must be safe for a child of that age.’ (Cooke, 2019, p.302). As Leo is aged 8 years old, he is considered a child and Carlton Parks Limited must prepare for Leo to be less careful than an adult and therefore should make sure the theme park is safe for a child such as Leo. Carlton Parks limited should make sure they have steps or a procedure in place to make sure that their premises are in a safe condition. Leo was a lawful visitor and was not safe within the premises of the theme park. Carlton Parks Limited failed to notice the rotten fence that a child of ages 8 lent against which resulted in it giving way. Children tend to lean on items or do things adults may not do and Carlton Parks Limited did not take that into account. Therefore, Carlton Parks Limited failed to keep Leo safe. In the case of Glasglow Corp v Taylor (1922), a child aged seven, died after eating poisonous berries from a tree in a public park. The tree was not fenced off and there was no warning sign to say that the tree contained poisonous berries. The defendants were held liable. The danger was not obvious to a child of that age. Likewise with Leo, there was no sign to say the fence was rotten or unstable, no warning at all and therefore, the danger was not obvious to Leo.
In relation to Millie, the Act that is associated with her is the Occupiers Liability Act 1984. This Act is where the claimant is a trespasser to the premises, the theme park. Millie is a trespasser as a trespasser is a person who goes on to land without permission, which Millie did because she refused to pay the entry fee to get into the theme park, and whose presence there is either unknown or if the trespasser is known to be on premises land, then is objected to. The Occupiers Liability Act 1984 applies in respect of any risk of their suffering injury on the premises by reason of any danger due to the state of the premises or to things done or omitted to be done on them s1(1)(a). (Cooke, 2019, p.308). Carlton Parks Limited could owe a duty of care to another (not being his visitor) in respect of any such risk as referred in subsection (1). A duty is not automatically owed to a trespasser under S1(3) of the Occupiers Liability Act 1984, an occupier owes a duty to a trespasser if, he is aware of the danger or has reasonable grounds to believe that it exists, that he knows or has reasonable grounds to think that the other is or will be in the vicinity of the danger (in either case whether the other has lawful authority for being in that vicinity or not) or the risk is one against which, in all the circumstances, he may reasonably be expected to offer some protection. Under the Occupiers Liability Act 1984, there is a duty in respect of personal injury only, so Millies fractured skull could come under this Act, however no duty is owed to a trespasser for property damage. Section 1(8) of the 1984 Act states there is no liability in respect of any loss or damage to property to a non-visitor, like Millie herself. This would mean that the damage done to Millies's sunglasses is not a problem for Carlton Park Limited as they have no duty owed to repair or pay for those glasses as Millie was a non-visitor and they don’t have to have any liability over Millies damaged glasses. Section 1(4) indicates that the duty is to take all reasonable precautions in all circumstances to ensure that he does not suffer injury on the premises as a result of the danger. This is the criteria for objective negligence. Unfortunately, because the test is divided into whether a duty exists and whether it has been breached, the court will have to evaluate the same criteria in both cases. The age of the entrant, the nature of the premises, the scope of the risk, and the practicality of safeguards will all be considered. Because the test is objective, human variables such as skill and wealth are not taken into account and do not fall under the definition of 'all the conditions.' Millie is 20 years old; she is an adult and therefore can make her own decisions and is responsible for her own actions. Millie knew what she was doing when she refused to pay the fee to enter the theme park and instead trespassed onto the premises by climbing up a high perimeter fence, which on its own is a dangerous thing to do. Millie not only put herself into danger when jumping onto the Waltzer's but the others who were riding the Waltzer’s.
Nia and Owen, as far as we know, were both lawful visitors to the theme park. This means that Nia and Owen fall under the Occupiers Liability Act 1957, as both claimants are visitors to the premises. Nia and Owen both suffered from being at the theme park that day but whether it was down to the theme park or Millie is what is in question. Nia suffered posttraumatic stress disorder and Owen suffered from depression because of the events. Nia suffers from posttraumatic stress disorder as she was nearly in the fire accident which was caused by the lights and electrics that came loose. The theme park has a duty of care to owe to all lawful visitors and to make sure there is no danger to those visitors. Carlton Park Limited should have made sure all their rides were safe and that those rides wouldn’t cause any risk or harm to their visitors. Their rides should have a health and safety check, so that electrics and lights don’t fall off of the rides and cause fires, and therefore because there was no procedure set in place to make sure all rides were safe, there was an incident, the fire, which resulted in not only people dying but for Nia and Owen to suffer mentally. It is not stated as to whether Nia and Owen are children or adults but either way, they both were just lawful visitors who went on the theme parks rides and left the theme park not the same as entering. The duty that is owed to both Nia and Owen are under s2(2) of the Act ‘where the common duty of care is a duty to take such care as in all circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes for which he is invited or permitted to be there’. (Cooke, 2019, p.300). Nia and Owen are both considered to have mental injuries from the scenes at the theme park. Psychiatric injury can come into effect for Nia and Owen. Psychiatric injury can come under four categories and can arise in a number of ways. This can include 1) A person who is physically injured because of a negligent conduct may also be psychiatrically injured. 2) An accident sufferer may receive poor post-accident treatment, leading to psychiatric harm. 3) A person is in an accident and sustains no physical injuries but suffers psychiatric harm as a result of their dread. 4) A person may witness an accident and experience psychiatric harm as a result of anxiety for the safety of others. From this, it can be noted that Nia falls under bracket three, she was in an accident and sustained no physical injuries but suffered psychiatric harm as a result of her fear of the accident she was in and fear of the fire she was nearly killed in. Whereas Owen on the other hand would fall under bracket four. Owen was a witness to the fire accident, and he knew his sister was there at the accident, which led to him experiencing psychiatric harm as a result of fear for the safety of his sister, the fear that he had either lost his sister to the fire or that she was badly injured, Owen witnessed it and believed that had happened. Nia and Owen were both victims of the accident, but they fall into a victim category, that could either be primary victim or secondary victim. Lord Oliver coined the term "primary victim" in Alcock v Chief Constable of South Yorkshire Police in 1991. There was a differentiation between primary and secondary victims. In general, the cases are divided into two categories: those in which the wounded plaintiff was a participant, either indirectly or directly, and those in which the plaintiff was merely a passive and unwilling witness to hurt perpetrated to others. Lord Lloyd's second attempt at a definition came in the 1995 case of Page v Smith. The plaintiff was a secondary victim of the defendant's negligence in each of these situations. He or she was acting as a bystander or a spectator. The plaintiff in this case, on the other hand, was a participant. He was personally involved in the collision and was clearly within the spectrum of physical damage that could have occurred. He was the main sufferer. As a result, Lord Lloyd's definition of principal victim appears to be narrower, excluding rescuers and involuntary participants unless they were in danger of physical harm. In White and Others v Chief Constable of South Yorkshire Police 1999, a majority of the House of Lords agreed with the narrower meaning. The difference between primary and secondary victims has been a point of contention in the past. With the House of Lords ruling in Page v Smith1995, the significance of the distinction became obvious. The significance of the distinction between primary and secondary victims was demonstrated in this case. Only physical damage had to be reasonably foreseeable in the earlier situation. This means that there is no longer any distinction between a case involving a broken leg as a result of a car accident and a case featuring PTSD as the principal sufferer. The full extent of the claimant's harm is recovered if some bodily injury is foreseeable to the claimant. In some circumstances, the question of whether the claimant was in a physically dangerous place may pose factual issues. Nia would be considered as a primary victim as she was someone who was directly involved in the accident or who is within the zone of physical danger. As she was directly involved in the accident and the suffered with PTSD. Whereas Owen on the other hand would be considered a secondary victim as he is someone not directly involved in the accident (and in no physical danger) but who suffers psychiatric injury as a result of witnessing the accident. (www.thompsons-scotland.co.uk, n.d.) (Morton, n.d.)
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