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	Advanced Stage
A5: Professional and Legal Skills – Using Technology to carry out Legal Research



SAMPLE ASSESSMENT MATERIALS
Section B
Tutor Copy
(November 2023)

Section B, presented here, is part of the A5 exam: Professional Skills – Legal Research & Accounting.

· The length of the exam is 2 hours and 30 minutes. Candidates should use their time appropriately, to be able to attempt all questions in Section A & B 
· In Section B, the candidate is permitted to access the internet in accordance with the instructions in the live exam. It should be noted that the remote invigilator will be able to see the internet sites visited during the exam.
· Candidates are permitted two sheets of blank or lined paper with no annotations on any of the sheets
· A non-programmable calculator is permitted in this exam (for Section A)


SECTION B 
Note to candidates:
You are permitted to access the internet to complete the set tasks. You should be aware that the remote invigilator will be able to see the internet sites you visit during the exam. To ensure you can fully access the questions and information in this section, you will need to use the page scroll down functionality.

Background:
You are a paralegal employed by the firm KEMPSTONS. Your supervising lawyer is John Hedley. John has sent you an email, in which he has asked you to conduct research on a new client’s case.

Email		To: Paralegal					From: Supervisor
Client: PLUTO COMMS Ltd			File Ref: 12345/ABC				Date: Today

A new client, Pluto Comms Ltd (“Pluto”) provides infrastructure services to telecommunications companies. The company is planning to provide new fibre optic cables and to upgrade existing telecommunications equipment across England as part of the government objective to improve network coverage across the UK. This includes providing super-fast broadband in rural areas and the enhancement of mobile phone signals in every region of the country.

Pluto would like to approach landowners and ask them to grant easements. This would include easements to dig trenches and to replace existing equipment. 

I would like you to research and provide a summary of the legislative framework with links for my ease of reference, including any case law that you may find.  I will use this information to advise Pluto.  As part of your summary, please consider the following questions:  

a) Do landowner(s) have to grant access to allow new fibre optic cables to be laid?
b) What kind of easements would/should a landowner grant to a utility provider such as a telecoms company?  
c) When is compensation available for granting such an easement?

There is a statutory framework that sets out the rights and obligations for telecoms providers and landowners. In addition to a telecoms industry code, there are various Acts dealing with communications, telecommunications and the digital economy.

Thanks for your help,
John


TASK INSTRUCTIONS

This task requires you to conduct legal research and produce a report for your supervisor, John Hedley. The details for your report and any research should be recorded. Your report findings should be presented as a “business-like” document.

· INTRODUCTION – Your report must include an explanation of the purposes of the report.

· FINDINGS – Your report must provide a summary of the legislative framework with links for ease of reference, including any case law which you may find.  As part of your summary, you should also provide answers to the THREE questions that John raised in his email.

· CONCLUSION – Your report must include an appropriate closing statement that summarises your findings. It should be written in an appropriate manner for the recipient.

· REFERENCES – You should record and identify all relevant primary and secondary references relied upon and evaluate their reliability ensuring that you include full citations for all statutory authorities (e.g. statutes and section number(s)) and case law.

 




SUGGESTED ANSWER
The suggested answer is not intended to be “the only answer a candidate could produce”.

Candidates are to be given credit for relevant research and sources identified. On the day, candidates may justifiably be able to produce variations and still pass this module; however, broadly expected content and output is recorded below.  The submission will be assessed by the marker holistically with reference to the assessment criteria/mark scheme.


INTRODUCTION – Your report must include an explanation of the purposes of the report.

	SUGGESTED RESPONSE:

We have been instructed by Pluto, a new client who needs advice in relation to access to land and the granting of easements to facilitate this.

Specifically, the client would like to approach landowners and ask them to grant easements. This would include easements to dig trenches and to replace existing equipment. 

Below is a summary of the background to the legislative framework and references to the growing body of case law linked to the Electronic Communications Code.






FINDINGS – Your report must provide a summary of the legislative framework with links for ease of reference, including any case law which you may find.  As part of your summary, you should also provide answers to the THREE questions that John raised in his email.
	SUGGESTED RESPONSE:

Legislative background
· The Telecommunications Act 1984
· The Communications Act 2003
· The Digital Economy Act 2017
· The Electronic Communications Code ('the ECC') - Schedule 1 of the Digital Economy Act 2017 updated the Schedule 3A of the Communications Act 2003.

Note the current ECC came into force on 29 June 2019 and a copy of the current ECC can be obtained from OFCOM's website - https://www.ofcom.org.uk/phones-telecoms-and-internet/information-forindustry/policy/electronic-comm-code


Key points to consider drawn from the legislation which has been identified

The ECC Schedule 3A of the Communications Act 2003 sets out how OFCOM should deal with private landowners. Key points to consider include:
· The ECC allows network providers to install and maintain electronic communications networks by giving operators certain rights, including the right to install and keep apparatus on land, albeit that they must secure agreement of the landowner before installation.
· The ECC also provides that an operator can apply to the court if the landowner refuses or does not give permission.
· The ECC created statutory rights for the benefit of an operator. An operator, as defined in the Communications Act 2003 Schedule 3A, Part 1(2) is any person to which the ECC is applied by a direction under section 106 of the Communications Act 2003, or the Secretary of State (where the code applies by virtue of section 106(3)(b)).
· Under the ECC a code right can only be conferred on an operator with an agreement between the occupier of the land (Schedule 3A Part 2(9)) and is only exercisable in accordance with the terms which are conferred (Communications Act 2003 Schedule 3A Part 2(12)(1)). The agreement between the operator and the occupier then becomes a 'code agreement' for the purposes of the rest of the code.
· If a code right has been obtained, then an occupier and their successors in title or any person with an interest in the land will be bound. (Schedule 3A Part 2(10) deals with who is bound by the code rights).



Access to Land
The government's website has suggested two common forms of agreement for a network provider to successfully connect telecommunications to a home, business, or school. The first being a wayleave agreement (used predominantly for fixed line broadband infrastructure) and the second being a lease (common for mobile masts).

Power of the courts
Schedule 3A Part 4 deals with the power of the courts to impose agreements. Schedule 3A Part 4 para 20(3) looks at the circumstances in which an operator might apply to the courts for an order. They can apply to a court if a relevant person does not agree to confer or otherwise agree to be bound by the code right or, any time after notice is given, the relevant person gives notice in writing that person does not agree to confer or otherwise be bound by the code right.

Compensation under the code
Provision regarding compensation is contained in schedule 3A Part 14, which allows only two circumstances in which a court may order an operator to pay compensation to a person – (i) where agreement imposed or apparatus removed and (ii) for damage affecting neighbouring land.

In relation to access agreements, a court can order a network provider to pay for any loss or damage suffered by a person that has been sustained or will be sustained because of the exercise of a code right. Consideration is payable by a network provider to a relevant person under an agreement (this represents the market value of the person's agreement to confer or be bound by the code right).

Consideration, therefore, assuming the landowner agreed to enter an agreement, is negotiable and forms part of the agreement.

If a court imposes an agreement, the ECC sets out that consideration must be paid to the landowner. Part 4(23)(3)) and Part 4(24) sets out how that consideration would be determined by the courts.

*Any additional relevant application and analysis by candidate will be credited.







CONCLUSION – Your report must include an appropriate closing statement that summarises your findings. It should be written in an appropriate manner for the recipient.

	SUGGESTED RESPONSE:

A landowner can refuse but for the most part it is in a landowner’s interests to grant/consent to allow access to an operator. If a landowner does not consent or refuses access, the ECC allows an operator to apply to the courts to obtain access (Schedule 3 Part 4 of the ECC).

It is suggested in the ECC that the landowner should grant either a wayleave or a lease for the network apparatus being installed at their property.

Compensation must be paid by an operator only where they have unlawfully exercised a code right, when an agreement was imposed on a landowner, when apparatus was removed, or if the works/apparatus injuriously affects neighbouring land. 

A landowner can also make a separate application under Part 6(43) of the ECC for their land to be restored.

Recent case law around the ECC - using any identified cases, summarise the relevance to the matters contained in the report.

*Any additional relevant application and analysis by candidate will be credited.






REFERENCES – You should record and identify all relevant primary and secondary references relied upon and evaluate their reliability ensuring that you include full citations for all statutory authorities (e.g. statutes and section number(s)) and case law.

	SUGGESTED RESPONSE:
The following are examples of sources that could be used.  If candidates use other relevant sources, credit can be given.

Primary Source Examples

These are primary sources used, and are reliable as statutes, however, it is important to check whether there have been any or will be any changes.

· Communications Act 2003 - legislation.gov.uk: https://www.legislation.gov.uk/ukpga/2003/21/contents

· Digital Economy Act 2017. (n.d.) - legislation.gov.uk: Contents 
https://www.legislation.gov.uk/ukpga/1984/12/contents Explanatory Notes http://www.legislation.gov.uk/ukpga/2017/30/notes/division/3/index.htm Overview http://www.legislation.gov.uk/ukpga/2017/30/notes/division/2/index.htm

· Telecommunications Act 1984 - legislation.gov.uk: https://www.legislation.gov.uk/ukpga/1984/12/contents

· The Electronic Communications Code (Conditions and Restrictions) Regulations 2003 - legislation.gov.uk: http://www.legislation.gov.uk/uksi/2003/2553/contents/made

Secondary Source Examples

These are secondary sources used. The sources are from a reputable source and a legitimate site and are the most up-to-date guidance I could find.

· OFCOM - ECC Code of Practice - OFCOM: https://www.ofcom.org.uk/phones-telecoms-and-internet/information-forindustry/policy/electronic-comm-code; Template Notices https://www.ofcom.org.uk/phones-telecoms-and-internet/information-forindustry/policy/electronic-comm-code/notices; Standard Terms - https://www.ofcom.org.uk/phones-telecoms-and-internet/information-forindustry/policy/electronic-comm-code

· Guidance on Access Agreements - GOV.UK: https://www.gov.uk/guidance/guidance-on-access-agreements#forms-of-agreement
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