Questions for tutorial

1. Differentiate between a contract that is void and a contract that is voidable.
2. Define “misrepresentation”.
3. What are the three different types of misrepresentation?
4. Differentiate between damages awarded (a) on a tortious basis and (b) on a contractual basis.
5. List some bars to avoiding rescission.

Answers
1. A void contract is a contract that never existed.  A voidable contract continues to exist until one of the parties decides to rescind the contract.
2. A misrepresentation is an untrue statement of fact or law, made by one contracting party to another, which is intended to induce and which does induce the other party to enter into the contract by their reliance on the statement.
3. The 3 different types of misrepresentation are fraudulent, negligent and innocent misrepresentation.
4. In misrepresentation claims, damages that are awarded on a tortious basis aim to put the claimant back in the position that he would have been in but for the misrepresentation.  Damages awarded on a contractual basis aim to put the injured party in the same situation as if the contract had been performed.  The tortious measure of damages is therefore more generous as it look backward rather than forward.
5. Rescission will not be awarded by the courts if:
· The injured party has decided to carry on with (affirmed) the contract;
· A “reasonable time” has elapsed;
· It is impossible to restore the parties to their original positions; or
· An innocent third party acting in good faith has acquired rights in the subject-matter of the contract.
