Dishonesty is central to theft offenses in the UK. According to the Theft Act 1968, a person is considered dishonest if they appropriate property belonging to another with the intention of permanently depriving the other of it, and they know that their actions are dishonest by the standards of ordinary reasonable people. In essence, dishonesty is a crucial element that must be proven for a theft conviction. Dishonesty in the context of theft in the UK involves not just the act of taking someone else's property but also the intention behind it. This means they must have acted in a way that they knew would be considered dishonest. Therefore, dishonesty is both a subjective and an objective test, where the individual's own understanding of their actions is considered alongside societal norms of honesty.
In addition to the statutory definition provided by the Theft Act 1968, the concept of dishonesty has also been shaped by common law and significant legal cases, such as R V Ghosh (1982) and Ivey V Genting Casinos UK Ltd (2017).
In the Ghosh case, the court established a two-part test for dishonesty. First, the jury must determine whether the defendant's actions would be considered dishonest by the standards of reasonable and honest people. If so, the second part of the test is to determine whether the defendant was aware that the actions would be considered dishonest by those standards. The subjective element introduced by Ghosh made it possible for defendants to argue that they did not realize their actions were dishonest, even if a reasonable person would deem them as such.
However, the case of Ivey V Genting Casinos UK Ltd (2017) fundamentally changed the approach to dishonesty. The Supreme Court held that the second limb of the Ghosh test, focusing on the defendant's subjective understanding of their actions, was incorrect. Instead, the court endorsed an objective test of dishonesty, aligning with the statutory language of the Theft Act 1968. According to Ivey, the test for dishonesty is whether the defendant’s conduct would be regarded as dishonest by the standards of ordinary, reasonable people. This decision clarified that the defendant’s subjective belief about whether their actions were dishonest is irrelevant, what matters is how a reasonable person would perceive those actions. Therefore, in the context of theft offenses in the UK, the concept of dishonesty is shaped by both statutory law and common law precedent, with the Ivey case emphasizing the importance of an objective standard in determining dishonesty.
A recent ruling in Barton and Booth v R (2020) EWCA Crim 575 by a five-judge court of appeal clarified the criteria for determining dishonesty in criminal cases. The law had been unclear due to remarks made by the Supreme Court in a civil case, Ivey v Genting Casinos (2018) A.C. 391, suggesting that the long-standing Ghosh test for dishonesty was no longer appropriate.
David Barton, who operated a luxury nursing home, was accused of exploiting his relationship with elderly residents for financial gain. He was alleged to have befriended and manipulated them to become the beneficiaries of their wills, take control of their finances, receive cash gifts, overcharge for services, and engage in other dishonest activities. Rosemary Booth, the general manager of the home, was said to have assisted Barton in these fraudulent actions. After the trial in 2018, Barton was found guilty of several charges including conspiracy to defraud, theft, fraud, false accounting, and transferring criminal property. Booth was convicted of conspiracy to defraud as well. The trial judge instructed the jury on dishonesty using the test from the Ivey case rather than the Ghosh test. One of the arguments in a wider appeal was that the trial judge should have used the Ghosh test instead of Ivey, as the observations in Ivey were considered non-binding.
Lord Hughes in Ivey pointed out a flaw in the dishonesty test that resulted in a paradox where individuals with distorted moral standards were less likely to be convicted of dishonesty. The Supreme Court proposed the following as the correct test for dishonesty:
1. What did the defendant truly know or believe about the facts?
2. And was his behavior considered reasonable according to the norms of average, moral individuals?
The debate surrounding the Ghosh test for dishonesty, which has two prongs, has been a concern for both scholars and practitioners. Questions have been raised regarding the jury’s ability to assess both the objective standard of honesty and the defendant’s personal adherence to it. This could potentially allow individuals with subjective views to avoid being convicted of dishonesty. Recent legal cases such as Ivey, Barton, and Booth have done away with the subjective test, resulting in a wider scope of criminal liability without improving the legal framework. The idea of leaving it to the jury to determine a complex concept like dishonesty is seen as misguided since it requires making a normative judgment, which isn’t the jury’s role. Compared with German law on theft and fraud, the suggestion is made to replace dishonesty with a lawfulness element and apply rules from civil law on errors. 
The Ghosh test, which replaced the free test, sparked debates about how a defendant’s understanding of the objective standards of dishonesty should be measured by the jury. Issues were raised about potential defenses like the ‘Robin Hood’ defense and foreigners claiming ignorance while taking advantage of public transport. It was becoming less tolerable that individuals could avoid moral wrongdoing by claiming they were unaware of societal standards. In a society with diverse cultural influences and shifting beliefs, it may be challenging to establish universal moral norms.
The idea proposed in 1998 by the Law Commission about using a flexible concept to determine criminal activity was not entirely sound, both in theory and in practice. The notion of applying flexibility in deciding what constitutes criminal behaviour on a case-by-case basis does not align well with the rule of law. Concerns about defendants manipulating the concept of honesty to avoid prosecution may have been exaggerated, as juries are not expected to believe every far-fetched defence and the prosecution has discretion to filter out weak cases. Additionally, there has been a lack of empirical research to support claims about the impact of certain legal principles on case outcomes.
However, the subjective aspect of the Ghosh test was ultimately challenged in a UK Supreme Court case, Ivey v Genting Casinos (UK), where it was suggested that consistency in the law required the standard to be the same for both civil and criminal cases. The court of appeal followed suit in Barton and Booth, resulting in a purely objective standard. This new standard requires the jury to determine the defendant’s actual state of mind first, which is an evidential issue common to any test, and then assess whether their behaviour aligns with what honest individuals in England and Wales would consider appropriate. While the issue with the initial prong of the Ghosh test remains, the question arises whether a normative standard can be effectively dealt with by allowing different lay groups to interpret and apply it on a case-by-case basis. 
This article discusses the impact of the rulings in R v Barton and Ivey v Genting Casinos on the doctrine of mistake of fact in criminal law. While mistakes of fact can serve as a defence, dishonesty is a crucial aspect in crimes like theft and fraud. The author argues that these rulings do not alter mistake of fact laws, but they do affect the interpretation of what constitutes honesty. The objective test of dishonesty is highlighted, emphasizing that genuine mistakes may excuse criminal liability. Overall, the article suggests that the rulings do not significantly expand the law, as the concept of mistake of fact is already established. The barton decision is seen as a positive development, despite originating from a civil law case where dishonesty was not initially the central issue.
In conclusion, the concept of dishonesty plays a crucial role in theft offenses in the UK, as outlined in the Theft Act 1968. The interpretation of dishonesty has been shaped by both statutory law and significant legal cases such as R v Ghosh (1982) and Ivey v Genting Casinos UK Ltd (2017).
These cases established the framework for determining dishonesty, with Ivey emphasizing an objective standard based on the perceptions of ordinary, reasonable people. Additionally, recent cases like Barton and Booth v R (2020) EWCA Crim 575 continue to contribute to the evolving understanding of dishonesty within the context of theft offenses. Overall, dishonesty remains a central element in establishing liability for theft under UK law.
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