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Discuss the criminal courts in England and Wales and the extent to which they are in need of reform. In particular the Magistrate and Crown Court.
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The “House of Lords Select Committee on the Constitution,” in their “22nd Report of Session 2019-21 (HL Paper 257 COVID-19 and the Courts),” expressed a clear perspective on the backlog, characterising it as “unacceptably high before the pandemic…neither acceptable nor inevitable,” and attributing it to a prolonged lack of investment in the criminal justice system.[footnoteRef:1] The report jointly issued by “Her Majesty's Crown Prosecution Service Inspectorate” highlights the long-standing impact of system delays on victims and witnesses.[footnoteRef:2] In a more concise manner, a Chief Constable from the Southern Force expressed the view that the HMCTS was facing significant challenges prior to the impact of the pandemic.[footnoteRef:3] [1:  Godfrey, Barry, Jane C. Richardson, and Sandra Walklate. "The crisis in the courts: Before and beyond COVID." The British Journal of Criminology 62, no. 4 (2022): 1036-1053.]  [2:  HMCPSI., “CPS response to COVID-19: 16 March to 8 May 2020.” HMCPSI. (2020) Retrieved from: https://www.justiceinspectorates.gov.uk/hmcpsi/wp-content/uploads/sites/3/2021/04/2020-11-03-CPS-COVID-19-accessible.pdf]  [3:  Godfrey, Barry, Jane C. Richardson, and Sandra Walklate. "The crisis in the courts: Before and beyond COVID." The British Journal of Criminology 62, no. 4 (2022): 1036-1053.] 

Over the past decade, the employment of austerity measures within the public sector has significantly impacted the justice system, resulting in substantial repercussions. Over the course of a decade, a systematic programme of court closures resulted in the closure of almost one-third of all magistrates’ courts in England and Wales. This initiative also led to a significant reduction in the number of magistrates, declining from “25,710 in 2012 to 14,348 in 2021.”[footnoteRef:4] The closing of “129 magistrates' courts since 2012,” coupled with reductions in the Crown Court system, have significantly limited the availability of judicial sitting days. As per a representative from the Criminal Bar Association, it has been seen that the courts have been experiencing the consequences of budget reductions initiated during the tenure of “Chris Grayling, the Minister for Justice” from 2012 to 2015, far in advance of the onset of the COVID-19 pandemic.[footnoteRef:5] According to Treasury figures, there has been a notable decrease in funding allocated to the courts under the tenure of Grayling and subsequent successors. According to “the House of Commons,” the Annual Resource data indicate a decline of more than 20% from 2010/11 to 2014/15, which persisted until 2019.[footnoteRef:6] Nevertheless, the courts have experienced a decline in its ability to handle documented criminal cases, not just since 2010, but throughout the past five decades due to progressively diminishing amounts of funding. The number of documented crimes by the Home Office has consistently surpassed the number of cases reaching court (receipts) since the 1970s.[footnoteRef:7] The courts shown a lack of progress in enhancing their efficiency over a span of four decades prior to the onset of the COVID-19 pandemic. Moreover, they fell significantly short of effectively addressing the entirety of documented criminal cases, as depicted in the Figure below;[footnoteRef:8]   [4:  CIPFA.., “Performance Tracker 2019: A data-driven analysis of the performance of public services” CIPFA. (2019). Retrieved from: https://www.instituteforgovernment.org.uk/sites/default/files/publications/performance-tracker-2019.pdf]  [5:  Dearden, L. "Coronavirus Sends Justice System into ‘Meltdown’as Criminal Court Case Backlog Passes 37,000’." The Independent (2020).]  [6:  Sturge, Georgina., Robins, Joe., et al., “The spending of the Ministry of Justice.” House of Commons Library. (2019). Retrieved from: https://commonslibrary.parliament.uk/research-briefings/cdp-2019-0217/]  [7:  Godfrey, Barry, Jane C. Richardson, and Sandra Walklate. "The crisis in the courts: Before and beyond COVID." The British Journal of Criminology 62, no. 4 (2022): 1036-1053.]  [8:  Ibid.] 
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According to several analysts, a potential solution to address and ultimately eliminate the backlog is to counteract austerity measures by implementing a prolonged period of financial investment. According to the calculations conducted by the Institute for Government, it has been determined that the government would be required to allocate a minimum of £55 million to £110 million year for a duration of at least two years, in order to support various innovative initiatives, including the expanded implementation of remote hearings. According to the HMCPSI, a total of £142 million has been allocated for the purpose of expanding the capacity of over 100 courts. However, it should be noted that several Nightingale Courts, which temporarily addressed the issue of court closures in 2020, had returned to their original non-judicial responsibilities under local authorities or commercial entities by June 2021. Additionally, the implementation of this measure would provide the use of an additional 750 courtrooms for the purpose of conducting remote hearings. Furthermore, an extra allocation of £20 million was announced to enhance the existing prison videoconferencing systems. Nevertheless, the authors of the report nevertheless reached the conclusion that this approach “…may not be adequate due to the historical lack of investment in the criminal justice system.”[footnoteRef:9] “Lord Burnett of Maldon,” the present holder of the position of “Lord Chief Justice,” concurred with the notion and expressed his concerns to the House of Lords that the anticipated augmentation of jury trials, made possible by the revival of pre-existing Crown Courts and the establishment of new “Nightingale Courts,” would yield only a marginal impact.[footnoteRef:10] According to Dearden, the Criminal Bar Association expressed its dissatisfaction with a rise of just almost 5 thousand Crown Court sitting days, viewing it as “derisory.”[footnoteRef:11] This sentiment was particularly pronounced considering that the government had reduced the number of sitting days by over 15 thousand in the preceding year. [9:  HMCPSI., “CPS response to COVID-19: 16 March to 8 May 2020.” HMCPSI. (2020) Retrieved from: https://www.justiceinspectorates.gov.uk/hmcpsi/wp-content/uploads/sites/3/2021/04/2020-11-03-CPS-COVID-19-accessible.pdf]  [10:  Ames, J., and C. Baski. "Coronavirus and Suspended Jury Trials—Resuming ‘Won’t Solve the Backlog Crisis’." The Times 14 (2020).]  [11:  Dearden, L. "Coronavirus Sends Justice System into ‘Meltdown’as Criminal Court Case Backlog Passes 37,000’." The Independent (2020).] 

According to a “Crest Report,” it was recommended that a much higher amount of money be allocated to the court system.[footnoteRef:12] It was determined that in order to address the backlog and achieve a balanced caseload, there would be a requirement to increase the capacity of both magistrates and Crown courts by twofold.[footnoteRef:13] However, it is worth noting that both the CPS and HMCTS have expressed a sense of optimism over their capacity to effectively handle the crisis and have displayed a high level of confidence in their strategies for recovery, which involve the implementation of more unconventional approaches.[footnoteRef:14] According to the HMCPSI, it was argued that the pandemic did not diminish the CPS's commitment to innovation and a proactive approach in its collaboration with the judiciary and HMCTS at both local and national levels.[footnoteRef:15] The perspectives of police officers being “interviewed as part of the Shadow Pandemic project” present a stark contrast to the aforementioned views. These officers expressed concerns regarding various issues, such as the presence of ‘bottlenecks’ and the malfunctioning of what was referred to as ‘the sausage machine.’[footnoteRef:16] Additionally, they highlighted the poor state of relationships between the CPS and police, as well as the virtually non-existent communication. [12:  Godfrey, Barry, Jane C. Richardson, and Sandra Walklate. "The crisis in the courts: Before and beyond COVID." The British Journal of Criminology 62, no. 4 (2022): 1036-1053.]  [13:  Ibid.]  [14:  HM Courts & Tribunals Service., “COVID-19: Update on the HMCTS response for criminal courts in England & Wales.” HM Courts & Tribunals Service. (2020). Retrieved from: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/915493/HMCTS401_recovery_overview_for_crime_WEB.pdf ]  [15:  HMCPSI., “CPS response to COVID-19: 16 March to 8 May 2020.” HMCPSI. (2020) Retrieved from: https://www.justiceinspectorates.gov.uk/hmcpsi/wp-content/uploads/sites/3/2021/04/2020-11-03-CPS-COVID-19-accessible.pdf]  [16:  Godfrey, Barry, Jane C. Richardson, and Sandra Walklate. "The crisis in the courts: Before and beyond COVID." The British Journal of Criminology 62, no. 4 (2022): 1036-1053.] 

According to a survey conducted by the Police Foundation, a majority of Superintendents expressed dissatisfaction with the performance of courts during the lockdown period.[footnoteRef:17] Specifically, 53% of respondents considered the courts to be either “very ineffective or fairly ineffective” in terms of their ability to adapt and function. Similarly, a significant proportion of respondents, 27%, perceived the “Crown Prosecution Service (CPS)” to be fairly or very ineffective, while only 15% believed it to be effective to a large extent. The frameworks of the cross-CJS working group that were established during the pandemic emergency were specifically designed to enhance communication and enable an efficient response to tensions that emerged as a result of divergent organisational stances. According to a publication by the “Her Majesty's CPS Inspectorate in 2020,” the establishment of a stronger rapport and enhanced decision-making mechanisms between the police and the CPS would provide advantages in the administration of justice.[footnoteRef:18] Nevertheless, it is important to acknowledge that these measures alone would not be adequate in mitigating and eliminating the existing backlog. [17:  The Police Foundation., ‘Policing the Long Crisis: An Appraisal of the Police Response to Covid-19.’ The Police Foundation. (2020). Retrieved from: https://www.police-foundation.org.uk/2020/12/long-read-policing-the-long-crisis-an-appraisal-of-the-police-response-to-covid-19/]  [18:  Garside, Richard, and Roger Grimshaw. "Criminal justice systems in the UK." (2022).] 

The subsequent discussion examines the potential ramifications of “out-of-court disposals (OOCD),” the integration of “digital technology” in court proceedings, and the restructuring of the jury trial process to handle a larger number of cases.[footnoteRef:19] These approaches are explored as means to address the existing backlog of cases and enhance the courts' ability to efficiently administer justice. The number of cases being handled by the magistrates' courts, and maybe the Crown courts as well, has returned to pre-COVID levels. However, a significant backlog still persists.[footnoteRef:20] According to a witness care officer from the Southern Force, the courts are currently facing a challenging situation. Indeed, the aforementioned phenomenon undoubtedly has significant ramifications on both the individuals subjected to it and the administration of justice, resulting in grave consequences. Currently, there exist efforts to “restructure and reconceptualise the backlog as an artefact of the process.”[footnoteRef:21] From this perspective, it is imperative to acknowledge the presence of numerous cases being processed inside the judicial system at any given moment. Consequently, the resulting volume of cases may give the appearance of a backlog, whereas in reality, these cases are progressing through the system at a standard pace. The post-hoc reasoning presented in this context may appear unsubstantial to individuals who have experienced victimisation, particularly those who have endured domestic abuse, as they encounter significant delays in the adjudication of their cases within the legal system.[footnoteRef:22] At its most unfavourable, this phenomenon validates and establishes as standard the criminal justice system's failure to address innovation and expeditious dispensation of justice, both of which were present prior to the onset of the pandemic. [19:  Mason, Gary., ‘OOCDs The Path to Best Practice. The Police Oracle. Retrieved from: https://www.policeoracle.com/news/best_practice/2020/Nov/09/oocds--the-path-to-best-practice-_106136.html/features]  [20:  Mason, Gary., ‘OOCDs The Path to Best Practice. The Police Oracle. Retrieved from: https://www.policeoracle.com/news/best_practice/2020/Nov/09/oocds--the-path-to-best-practice-_106136.html/features]  [21:  Ibid.]  [22:  Ibid.] 

The pandemic has had a profound impact on the criminal justice system, both by expediting and prolonging existing programmes and changes that were already underway prior to March 2020, and by worsening persistent structural resource challenges within the system, particularly within the court system. The current health emergency has provided a catalyst for potential transformative changes and presents an opportunity to tackle the inherent systemic issues, including the mounting backlog of cases. One possible approach is to implement “Lord Justice Auld’s” proposed reforms, which could significantly contribute to resolving the crisis in the courts.[footnoteRef:23]
 [23:  Godfrey, Barry, Jane C. Richardson, and Sandra Walklate. "The crisis in the courts: Before and beyond COVID." The British Journal of Criminology 62, no. 4 (2022): 1036-1053.] 
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