Breach of contract problem question

1. Anna, a wealthy collector of paintings, decided to build a house (‘the house’). She wanted the house to be modern in design and built largely of glass and reinforced concrete. At a meeting with Bertram, a leading architect, Anna described the nature of her painting collection and explained that her paintings would be damaged by sunlight. She said that it was vitally important to her that the glass walls of the house should protect the paintings from sunlight. Bertram assured her that modern glass-making technology would offer her paintings all the protection they needed. Anna then entered into a contract with Bertram for the design of the house. Bertram produced a design, detailed drawings and technical specifications for the house. His involvement in the project ended at that point and Anna paid his bill. She then took over the management of the construction of the house herself. Anna ordered materials and engaged a building company, which constructed the house. Both the construction of the house and the materials ordered were in strict compliance with Bertram’s drawings and specifications. Once the glass had been fitted, Anna discovered that it possessed none of the light-protecting qualities required. She later discovered that Bertram had specified the wrong kind of glass for the project. None of the paintings were damaged by the effects of Bertram’s error, but they had to be placed in a special storage facility. It is estimated that the cost of replacing the glass specified by Bertram will increase the building cost from £1,000,000 to £1,500,000. The cost of storing the paintings is £1,000 per month.
 Advise Anna of any claim she may have in breach of contract against Bertram, including any damages to which she may be entitled. (25 marks)

Bertram’s Liability 
Anna’s contract with Bertram is for the supply by Bertram of professional services: the production of a design, drawings and specifications for the construction of the house. 
What are the relevant terms?
There are two terms of the contract which are relevant to Anna’s claim. 
Express term: 
The first of these is an express term: that Bertram should specify glass that would have the quality of protecting Anna’s paintings from sunlight. Anna appears to have made clear in her instructions to Bertram: it was ‘vitally important’ to her that the glass walls would provide protection from sunlight for her pictures. The question to be resolved is: did this instruction become an express term of the contract? In Bannerman v White (1861) clear indication by a purchaser that he would not buy certain hops if they had been treated with sulphur was sufficient to render assurances by the seller that they were untreated a term of the contract. Anna’s expression of the importance of the importance of Bertram specifying a particular kind of glass may fall short of this. 
It is likely that Bertram’s contract with Anna was reduced into writing. If that is the case, and the written contract is silent on the issue then it may not be a term of the contract: see Routledge v McKay (1954). Where, however, the expression falls short of that in Bannerman v White, and the agreement is reduced into writing that is either silent on the requirement or even excludes it, such a requirement may become an express term of the contract providing it is clear that one of the parties entered into the contract in reliance on the statement: see Birch v Paramount Estates (1956), Couchman v Hill (1947) etc.
Implied term:
The second clause, which is relevant to Anna’s problem, is implied by s13 Supply of Goods and Services Act 1982, which provides that in a contract ‘for the supply of a service where the supplier is acting in the course of a business there is an implied term that the supplier will carry out the service with reasonable care and skill.’ The test for breach of this implied term is objective. The question is: would a reasonably competent architect have carried out the express wishes of the client? In Lawson v Supersink (1984) the failure to carry out instructions was held to be a breach of s13 of the 1982 Act. You could mention that if the case is after October 2015 s11 Consumer Rights Act 2015 would apply. 
 On the facts of the problem, there is a strong case that Bertram’s undertaking the work after Anna’s instructions amounted to a promise to carry out her express instructions (Birch v Paramount Estates, Couchman v Hill). Should the court be unwilling to accept the argument that Anna’s instructions amount to an express term of the contract, there is a strong case that the failure to carry out those express instructions amounts to a breach of the term implied term by s13 of the 1982 Act in that it amounted to a failure to employ reasonable skill and care: Lawson v Supersink. 
DAMAGES
 The appropriate measures of damages in Anna’s case are expectation loss and arguably distress, vexation and anxiety. Her expectation loss is the loss of the benefits she should have received under the contract. In this case the benefits Anna’s would have derived from the specifying of the appropriate glass. The measure of Anna’s expectation loss may be calculated either by reference to diminution in the value of the house or by reference to the cost of cure.


