



As established in the case of R v Cunningham (1982), the men’s rea for murder is malice aforethought: the intension to kill or cause serious harm to another human being. Someone convicted of murder, will serve a mandatory life sentence. The actus reus for murder is “the unlawful killing of a human being under the queen’s peace, with intent to kill or cause serious bodily harm” (Cliex, 2018).

In the case R v Lowe (1973), the defendant was charged with manslaughter. The men’s rea for manslaughter in this case, is the intention to kill or cause serious bodily harm to the victim. There are three ways to commit manslaughter. These include, intentionally killing and eligible for a partial defence. Secondly, carrying out a gross negligent act with risk of death and did kill. Lastly, a dangerous unlawful act that resulted in harm that caused death (CPS 2019).

Murder and manslaughter can also be committed by an omission: failure to act. However, in the UK this only applies when the victim has a relation to you, or you have a duty to care for them. An example of manslaughter committed by an omission would be in the case of (Gemma 2009), where a mum was convicted of murder after not helping her daughter who overdosed on heroin and collapsed at the age of 16. 

In 2004, there was an announcement by the Home Office that there would be a review guarding the law of murder. In 2005, the law commissions gathered responses from people who work with victims’ families, the public and academics regarding their suggestions to reform the law (House of commons, 2012).

One of their proposals was to develop this two-tier system to improve the fairness to the law of homicide. However, this isn’t considered achievable while following a two-tier system, so they are hoping to develop from a two-tier system to a three-tier system. The definition is both too broad, and too narrow. Therefore, it should be reformed (Law commission three-tier structure, 2004).

The law commissioners plan was to get rid of the two-tier structure of general homicide offences and introduce a three-tier structure. A three-tier structure is breaking down the offences of murder into three categories, rather than two. Starting with a mandatory life sentence, the defendant would serve a mandatory life sentence. Next down would be second degree murder, then manslaughter, which for both degrees, the defendant would serve a discretionary life sentence. (Law commission, final report, 2004). The government didn’t accept this proposal because there were some problems that had to. Be considered.

According to Oliver.H (2016), by introducing the three-tier system, it will cause confusion to the public and they will not accept it because it would mean reducing some murder cases to a second-degree category, which will upset the family of the victims. 

Legal secretary journal (2010) states that “it would be a brave administration” if we follow the three-tier system, then the only people that will be required to carry out the full mandatory life sentence imprisonment would be first degree murders. As a result, first and second-degree conviction rates of murder are going to increase. 

Diminished responsibility is another partial defence of murder. This is where a mental illness can impair your stability in order to allow you to behave in the correct way. This partial defence was demonstrated in the case of R v Raven (1982). If proven by a medical specialist that the defendant has a mental illness that caused them to act in a specific way, then their conviction can be reduced from murder to voluntary manslaughter (Wilson, 2017) However, there are some recognised problems with this defence. 

Regarding the diminished responsibility defence, there were questions and concerns about the definition of this defence from the beginning and in more recent cases it has been difficult to determine the impairment of the defendant’s mental state because there has been advances in the medical science (Law commission, 2005).

The main reason for reforming the diminished responsibility defence was because of how poorly written the provision was. This left the medical experts and psychiatrists uncertain and confused. One English judge described the wording and layout of the provision “disastrous” (Yeo, 2010).

Single offence homicide is the idea for reform that everyone gets charged with a single offence, so murder and all types of manslaughter would come under the same offence. The judge would be required to decide the length of the sentence. However, the government have identified some problems with this idea. Each degree of murder is different, so charging everyone with the same offence of murder, would be putting the same label on everyone which is unfair. This would also mean that the partial defences of loss of control and diminished responsibility would have to be abolished (Law Commission, 2005).

Professor Morris (2004) suggests that “it is logical to exclude the mental element from criminal responsibility”. However, charging everyone with the same offence of murder, would be putting the same label on everyone. For example, a gross negligence killing by a medical specialist is a completely different offence to an intentional murder by a serial killer, however these two people will be committed of the same crime (Law commission, 2004).

The law commission (2004) believe that the judges won’t be comfortable with the single offence proposal. Dividing offences following a hierarchy system, makes the judge able to offer different sentences for each crime. This gives the judges a form of guidance when they are sentencing, whereas a single offence carries maximum life imprisonment. This proposal wasn’t accepted for reform.

Provocation, now known as “loss of control”, was established by common law. Previously, this meant that if the someone had behaved in a way that was provocative, that then lead to cause the defendant to lose control, then the offence would be reduced to voluntary manslaughter rather then murder. However, the persons behaviour must be enough to make a reasonable person react in the same way that the defendant did (Law reform commission 1979).

For many reasons, the government realised that there was a desperate need for change, then agreed with the law commission to make the change of partial defences from provocation to loss of control. However, there are also some problems with the new defence.

Provocation was changed to loss of control by Coroners and Justice Act 2009. In order to qualify for the partial defence of loss of control, you need to fit 3 different elements. These include, the victim’s death, must be a result of loss of control, however, the killing must not be done in wish to perform revenge on the victim. Secondly, there are 2 qualifying triggers that are accepted in order to cause the loss of control. Thirdly, the objective standard. There must be some evidence showing that someone in the same circumstances as the defendant, same age and same sex, with a standard tolerance degree, would have acted in the same way as the defendant (Parsons 2015, p95).

In the case of Attorney-General v Holley (2005), it was established that the law on provocation was no longer a good law. This is because the defendant murdered his ex-wife after she had sex with another man. in court, he kept appealing is case attempting the defence of provocation, and eventually his conviction was quashed. 

According to Clough (2010), the partial defence of provocation includes features that are outdated and not suitable for modern-day times anymore. There was also criticism on the defence as people argued that cumulative provocation should be accepted, to cater for women that are victims of domestic violence. The law commission (2004) says that sometimes defendants plead to manslaughter because they are worried that they will be convicted of murder if they fail their plea of self-defence.

In the loss of control defence, there is lack of control by the judge. For example, if there is any evidence supporting that the defendant was provoked that caused him or her to lose their self-control, it does out of the hands of the judge, and straight to the jury to deal with the defence (Ministry of Justice, 2008).

The new defence of loss of control is unclear in some aspects. This was recognised in the case of R v Dawes (2013), Dawes got a knife out of the drawer after being attacked by a glass bottle, to frighten Pethard. He moved out of the way as Pethard was charging towards him and accidently caught his neck with the knife. The judge announced that there was no qualifying trigger and that there is no proof that Dawes ever lost control. It seems that in the defence of loss of control, there needs to be a loss of anger rather than the situation to be overwhelming (Parsons, 2015).
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