[bookmark: _Int_lzcCUQUQ]Write a 1,500-word essay evaluating the concept of consent in the UK and its role in cases involving battery?
[bookmark: _Int_K6pN7kmU]By utilising the Criminal Justice Act 1988 (CJA), the Offences Against the Person Act 1861 (OAPA) and various case studies, this essay will outline the concept of consent and how it can be applied in cases of battery. The law on non-fatal assaults, focussing on battery, will be explained along with the defence of consent. A thorough evaluation on the law of battery and defence of consent will be conducted. This will show both the positives and negatives surrounding these laws in order to come to a sound conclusion on the concept of consent in the UK and its role in battery cases. It can be seen from this essay that the concept of consent provides an important defence to those who have committed battery under the permission of the victim (V). 
[bookmark: _Int_7dbZOeBp]Most non-fatal offences against the person are found in the OAPA. However, Battery and assault are the fundamental non-fatal offences and have no statutory definition, although they are defined in common law and are mentioned in s.39 CJA. The common law definition for battery is the intentional or reckless infliction of unlawful personal violence upon the V (Rolfe 1952). For a battery to have taken place there must first be some conduct on the part of the defendant (D), the V must suffer unlawful personal violence which was inflicted due to the actions of the D. An example of this would be in the case of DPP v K (1990) in which a fifteen-year-old schoolboy placed acid in an air hand dryer causing the acid to spray into another pupil's face and causing permanent scars. Furthermore, for a battery to have taken place the D must have intended to or was reckless leading towards the causing of unlawful personal violence. This is stated in R v Venna (1975) which demonstrates that recklessness alone can be sufficient mens rea (which is the mental element of a crime), for a battery. Non-fatal offences against the person come in what can be described as a hierarchy, with the least serious offences being assault and battery, followed by s.47 OAPA (actual bodily harm), s.20 OAPA (Grievous bodily harm) and the most serious being s.18 OAPA (grievous bodily harm with intent). 
[bookmark: _Int_GAQ6Ug0y][bookmark: _Int_i1T80z3t][bookmark: _Int_cnV8vxWG]Consent is defined as an agreement or permission which has been expressed through confirmatory and voluntary words or actions and is understood by all involved parties (Stop Sexual Violence, n.d.). Anyone is able to withdraw consent at any time if it is clearly communicated. It is also stated that consent cannot be forced upon a person in the form of force, threat, or deception. This is a positive aspect of the defence because it helps to protect victims and improves fairness in court. Therefore, the defendant cannot be unfairly acquitted by using this defence when the V did not truly consent. Informed consent is when a person provides consent after gaining full knowledge of the possible consequences, this typically occurs between patient and doctor when a patient is agreeing to a procedure. Hall, Prochazka and Fink (2012) state that the purpose of informed consent is “for protecting the legal rights of the patients and guiding the ethical practice of medicine.” This is a positive concept of consent as it protects doctors from being criminally liable for any pre-agreed procedures that they have performed on their patients, which would technically be regarded as an assault under the OAPA. This concept also guides doctors to ensure that they stick to what the agreed contract and treatment, so that they do not make decisions for the patient which they may not agree to.
[bookmark: _Int_96IYLIwV]Consent can only be received from a person who is not considered to be incapacitated. An example of this would be if the V were under the age of consent, intoxicated or unconscious. In relation to offences against the person, consent may be applied as a defence if: consent was given prior to the offence, the person consenting was able to consent, meaning that they had the mental capacity to do so, and the given consent was a true consent which means that it was not forced by the D. This provides a further safety net for the V because it introduces additional guidelines for the defence to be successful. For a person to be deemed mentally capable to consent, the person must understand the information on what they are consenting to. The person should also be able to retain the information long enough to be able to weigh up and make their decision and finally, the consenting person must be able to communicate their decision. This leads to a criticism of the defence of consent, which is regarding the mental capacity factor. It can be argued that when diagnosing a person to be mentally incapable of consent, there is a chance of bias as there may be pre-existing opinions of the V which would lead to an unfair conviction. Similarly, there could be pre-existing notions of the D, therefore the V may be inaccurately deemed unable to consent in order to secure a conviction for the D.
[bookmark: _Int_cVtZDuTQ]The general rules of consent in battery cases, set out by Brown (1993), state that consent can be used as a defence to assault or battery but does not involve ABH, or greater harm, unless it falls under one of the exceptions which include sporting activity, medical treatment, and cosmetic purposes. Therefore, this protects wider categories of possible Ds such as those in the medical industry and those playing contact sport. This further adds to the protection against absurd decisions in court. An example of this would be in the case of ‘Dr Evil’ who was convicted of GBH but throughout the case, he was able to use the defence of consent since what he was doing was for cosmetic purposes and all his procedures were agreed upon beforehand. In this specific case, ‘Dr Evil’ was still convicted due to not having the correct license to conduct surgical procedures. It can be argued that this case is unfair because his clients all understood what they were consenting to and were happy with his procedures and results. However, one of the reasons for creating laws is to prevent crime. Consequently, this result may be positive as it will deter others from operating without a license, which fulfils the aim of the law. Another case which shows consent as a defence is the case of R v Wilson (1997), in this case the D branded his initials upon his wife’s buttocks as of her request. The D was convicted under s.47 OAPA but later appealed based on consent as his defence. The appeal was allowed as there was full and true consent before and during the branding. It can be argued that in this case, convicting the D would not have prevented further crime in the future and does not fulfil the aim of the law because the D did not need punishing because full and true consent was given, therefore he did not commit any criminal offence. Similarly, Foley (2002) argues that “without any sport exemption some matches would... contain illegal elements, and some... matches would be entirely illegal.” This means that the sporting exemption from the rule of consent not being available to ABH or greater is a positive aspect of the act, because it allows sportspeople to partake in contact sports without being criminally charged. Although this is only as long as they follow the rules of the sport, which puts a reasonable limit on this exemption to create fairness. 
In conclusion, battery is either recklessly or intentionally inflicting unlawful personal violence. It is the lowest non-fatal offence in the hierarchy, meaning any non-fatal offence more serious than it will not be able to use the defence of consent (Brown 1993). Consent is where a person has given permission for something to happen or has agreed to do something. There are some exceptions to the defence of consent even when injury is caused such as sporting activities, medical treatment, and cosmetic purposes, which allows for certain industries and sports to continue despite serious harm being committed. Furthermore, informed consent typically occurs between a patient and a doctor, where permission is granted when the patient is fully aware of consequences, meaning that both patient and doctor are protected from legal and ethical issues. Overall, the concept of consent in the UK is important to protect Ds from unfair convictions, where the V agreed to what would technically be classed as an assault under the law. 



Reference List:
· Ison Harrison Solicitors. (2019). Assault and Battery Solicitors in Leeds and Yorkshire | Ison Harrison. [online] Available at: https://www.isonharrison.co.uk/our-services/criminal-law/police-station-assistance/assault-and-battery/#:~:text=Cases%20of%20battery%20can%20include [Accessed 10 Nov. 2023].
· BOXING, THE COMMON LAW AND THE NON-FATAL OFFENCES AGAINST THE PERSON ACT, 1997 BRIAN FOLEY. (n.d.). Available at: http://www.brianfoley.ie/Boxing.pdf.
· Hall, D.E., Prochazka, A.V. and Fink, A.S. (2012). Informed consent for clinical treatment. Canadian Medical Association Journal, [online] 184(5), pp.533–540. doi:https://doi.org/10.1503/cmaj.112120.
· ‌ LII / Legal Information Institute. (n.d.). battery. [online] Available at: https://www.law.cornell.edu/wex/battery#:~:text=To%20defend%20battery%2C%20the%20defendant [Accessed 10 Nov. 2023].
· ‌ E-lawresources.co.uk. (2020). Defence of consent. [online] Available at: http://e-lawresources.co.uk/Defence-of-consent.php [Accessed 21 Jan. 2020].
· ‌www.collegelaw.co.uk. (n.d.). Defence of Consent - Criminal Law A2. [online] Available at: https://www.collegelaw.co.uk/criminal-law/defence_of_consent/index.html#:~:text=Consent%20is%20a%20general%20defence.
· ‌ Stop Sexual Violence. (n.d.). What is Consent?: Policies & Key Terms: Stop Sexual Violence: Indiana University. [online] Available at: https://stopsexualviolence.iu.edu/policies-terms/consent.html#:~:text=Consent%20is%20agreement%20or%20permission.‌
· www.oxbridgenotes.co.uk. (n.d.). R V Venna [1976] QB 421. [online] Available at: https://www.oxbridgenotes.co.uk/law_cases/r-v-venna.
· ‌ E-lawresources.co.uk. (2023). DPP v K (a minor). [online] Available at: http://e-lawresources.co.uk/DPP-v-K--a-minor-.php#:~:text=DPP%20v%20K%20(a%20minor)%5B1990%5D%201%20WLR [Accessed 10 Nov. 2023].
· ‌ StudySmarter UK. (n.d.). Battery (Crime): Definition, Charge, Example, Sentence. [online] Available at: https://www.studysmarter.co.uk/explanations/law/uk-criminal-law/battery-crime/.
· ‌www.cps.gov.uk. (n.d.). Offences against the Person, incorporating the Charging Standard | The Crown Prosecution Service. [online] Available at: https://www.cps.gov.uk/legal-guidance/offences-against-person-incorporating-charging-standard#:~:text=The%20offence%20is%20committed%20when.
· ‌ Legislation.gov.uk. (2023). Criminal Justice Act 1988. [online] Available at: https://www.legislation.gov.uk/ukpga/1988/33/section/39/enacted#:~:text=39Common%20assault%20and%20battery.
· ‌ Chen, W. (2021). R v Wilson (Alan) [1997] QB 47 - Case Summary. [online] lawprof.co. Available at: https://lawprof.co/criminal-law/non-fatal-offences-cases/r-v-wilson-alan-1997-qb-47/.
· ‌ Sky News. (n.d.). ‘Dr Evil’ tattooist sentenced for removing ears and nipples. [online] Available at: https://news.sky.com/story/dr-evil-tattooist-brendan-mccarthy-sentenced-to-40-months-11671500.

‌

