
Has the DDSA (2020) had a positive or negative effect on divorce cases being brought in England & Wales? Discuss. (2000)

According to UK divorce statistics, around 42% of marriages result in divorce, illustrating the prevalence of marital breakdowns, Harbour Law, (2022). This assignment aims to follow an advantage and disadvantage approach to the effects of divorce following the support of the DDSA (2020). This approach will be supported by academic journals, case law, and electronic textbook information, in addition to this, court decisions and parliamentary figure's responses to acts and cases are also acts of parliaments. 

A general advantage of the DDSA is that it provides that a divorce decree may be obtained by any or both of the parties to a marriage if the marriage has irretrievably broken down. The Act eliminates the requirement for a fact to be shown and adds the option of filing a joint divorce petition It also eliminates ambiguous terminology, such as decree nisi becoming Conditional Order and decree absolute becoming Final Order, Gov UK, (2020). This allows both parties to co-operate with one another and reach an agreement swiftly saving money and reducing conflict, including the use of one statement towards both parties concluding that the marriage has irretrievably broken down.

On the other hand, due to the application being made the applicant must wait 20 weeks before declaring divorce. If they affirm this, the court will issue a Conditional Order, Six weeks following the Conditional Order, when the court approves this, it will result in the ending of the marriage, Gov UK (2020). 
It could be acknowledged that the numerous steps elongate the divorce process taking a long time to come to a decision or judge approval. Additionally, these requirements to file for divorce involve property, children and other financial matters which can become time-consuming and stressful for both parties. 


The key legislation governing divorce is the Matrimonial Causes Act 1973 (MCA 1973). There are five facts to back up the reasons for irretrievable breakdown, these are unreasonable behaviour, separation of two years, separation of 5 years, adultery and desertion, MCA (1973) C 18. These grounds can be considered advantageous as they provide a framework for couples that is designed as fair and protects the interests of both parties. Unreasonable behaviour, including physical violence, verbal abuse, addiction, or refusing to pay for marital home expenses, is the most common reason for divorce, accounting for 45% of cases, Lockwood, S. (2022), furthermore, adultery is 14% an affair, or a breakup of a marriage, can lead to divorce due to the breakdown of trust and the difficulty in forgiveness as seen in Carr v carr (1974) Fam. 65 . The intolerability test for adultery is subjective and poses: does this applicant find living with this responder intolerable?, Goodrich v. Goodrich [1974] 2 All ER 1340, and if so, in the grounds of DDSA (2020) and other elements this can grant divorce.
In contrast to the reasons for divorce available, Adultery cannot also be alleged if the affair included two people of the same gender. This includes same-sex marriages. This shows that same-sex couples perhaps do not have equal opportunities in society as same-sex. Alternatively, though, the Civil Partnership Act 2004 (CPA 2004) deals with same-sex separations, including some inclusivity. 
Furthermore, a downside to conciliation is the MCA 1973 s6 (1),  requires a solicitor to certify if reconciliation has been discussed with the applicant, but this requirement is generally viewed as pointless and does not apply to in-person litigants, Gov UK, (2020). This can prolong the result of the divorce case and may not always suit the best interests of both parties, proving that divorce cases as too difficult to overcome.

The equivalent provision for civil partnerships is in S41 of the CPA 2004, Matrimonial Causes Act 1973 (1973 c 18). An application for a separation order may be brought to the court by either or both civil partners. The application under subsection (1) must be accompanied by either a statement by that person that they seek to be separated from the other civil partner, or a statement by both civil partners that they seek to be separated from one another, Participation, E. (2004). The benefit of this act for divorce declares recognition of the relationship with the addition of property rights, inheritance and parental responsibility for the dissolution of the partnership. In summary, this promotes equality ensuring the legal rights and protection of same-sex couples.
However, S.3 (2) provides that discrimination against married persons and civil partners in employment can occur if a person treats them less favourably or applies a provision, criterion, or practice that disadvantages them compared to those who do not fulfil the condition. Therefore this cannot be shown to be a proportionate means of achieving a legitimate aim, which will lead to no progress in the DDSA (2020). 

The Human Fertilisation and Embryology Act (2008) C 22, amendment aims to clarify the legal treatment of certain individuals as parents of a child under certain circumstances. An advantage of children and partners, such as embryos is different. In England and Wales, Both egg and sperm providers must give written consent for embryo storage and use, with the option to withdraw at any time, If embryos are in storage, after 12 month cooling off period, if withdrawn, consent remains unchanged, embryos must be destroyed, Franklyn (2016). This can be positive as it balances fairness in the eyes of the Law by upholding the consent with a written period to decide on changes of circumstances or agreements, for instance, if both party's relationship statuses change for any reason, one or both parties should not have to go forward with having children if circumstances change due to divorce.
On the contrary, About the DDSA, under Section 35 of the Human Fertilisation and Embryology Act 2008, there is no legal requirement for a woman who remains married to obtain her husband's consent to undergo in vitro fertilization (IVF) treatment, provided she is not seeking to use her husband's sperm or the couple's frozen embryos, in which case complex legal issues such as divorce arise, Bryden, C. (2023). Therefore, when a woman decides to proceed with IVF treatment using donor sperm, such consent difficulties are avoided, and the Human Fertilisation and Embryology Act 2008 (HFEA 2008) does not require the approval of both the wife and the husband in such cases. Although this upholds the reproductive rights of women, this could prove to be damaging for a partnership particularly marriage as conflicts may arise such as disagreement with the husband and if this leads to divorce it could be difficult to find a resolution to this issue.

The Human Rights Act 1998 and the European Convention on Human Rights state that the dissolution of a civil partnership means that the marriage or civil partnership has irreversibly failed, this foundation must be established by establishing one of a variety of facts based on conduct or separation, Gov.UK (2020). The fact criteria mean that spouses must either live apart for a length of time before they can divorce or dissolve their civil partnership, or make charges about their spouses or civil partner's behaviour. These facts can help authenticate particularly troubling cases. 
However, The Supreme Court case Owens v Owens [2018] highlights the potential negative impact of requiring facts to prove fault, causing further stress and upset for the couple and their children. Lady Hale regarded the case as "very troubling," and the judgment acknowledged that the family court gets no comfort in ruling (under the current legal framework) that a broken marriage must continue to exist, Gov UK, 20202. Therefore widespread proposals to review the legislation and address these concerns, with the concept of fault frequently being portrayed need to be eliminated.

The new law for divorce in England and Wales the no-fault system approach aims to provide a new minimum wait of 20 weeks between application and conditional order of divorce to reduce stress on couples and children as part of a broader action to reform the family judicial system, Ministry Of Justice, (2022). An advantage of this is that it prevents one partner from opposing a divorce vindictively and tying their spouse into an unattainable marriage, Ministry Of Justice, (2022). For instance, domestic abusers may exploit their capacity to dispute the process to further trap their partners in the relationship in some situations. Furthermore, Dominic Raab, lord chancellor, and Secretary of State for Justice, aims to reduce acrimony experienced by couples and end child suffering.
Nevertheless, an issue arising from a no-fault divorce is that no side is held responsible for the marriage's dissolution. This can be frustrating for people who believe their spouse's behaviour or behaviours contributed significantly to the breakup of their marriage, Orsi-Barzanti, L. (2022). This could impact society's view on the sanctity or importance of marriage between two people and could increase divorce rates.

In summary, the DDSA (2020) has many benefits such as the facts that can determine a divorce such as in the MCA (1973) C 18, where the grounds of divorce prove to fulfil many aspects of non-functioning marriages following a framework that protects rights of both parties and considers a fair judicial approach, but the DDSA modernises this. Additionally, to these grounds the marriage needs only that any or both parties are granted divorce under the fact that the marriage has irretrievably broken down, in many instances, this could prove simple to show in addition to perhaps adultery or desertion or any of the 5 grounds. As well as this, the act reduces partners from being exploited or stuck in abusive relationships if both parties decide to reconcile their marriage or partnership, the DDSA allows this before finalising the divorce, which is a positive for partners who may have changed their minds and wish to amend the marriage. The DDSA also aims to be inclusive towards same-sex couples by upholding rights regardless of same-sex or identity. The act is quick, straightforward, and reduces the emotional strain on families with children.
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