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On 19th August 2023, Elijah was at work and had an accident after missing a warning notice informing employees of a pile of boxes which had fallen and smashed a mirror, as he was reading a text message on his phone and suffered injuries to his knee, hand, elbow and ribs. He sought medical advice and treatment for his knee injury when he noticed it was not healing as well as his other injuries and was told by the doctor at the hospital that all was well and was discharged. A few days later he returned to hospital as his knee injury was still worsening and was diagnosed with gangrene and had to have emergency surgery to save his knee and potentially his leg. In this assignment, we will be looking at all of the circumstances of Elijah’s case and advising him on his legal position. 

In order for us to accurately assess Elijah’s legal position and advise whether or not he is able to bring a claim we need to consider several points and also establish causation and duty of care. The first thing we need to do is establish whether there was a duty of care owed to Elijah, and if so by whom. Statutory duty of care sets out the statutory obligations of the defendant to ensure that all reasonable care and precautions are taken to prevent or minimalise the risk(s) of foreseeable harm, with the statutory definition of Duty of Care as legal obligation owed by one party to another to ensure they do not cause them any harm or loss by their actions or inaction (Lexis+ 2023). 

Duty of Care plays a central role in many cases which are heard or dealt with in the Civil Courts as it is often the foundation of any case – especially for negligence. To be found to be ‘negligent’ the defendant would have to have breached their statutory duty of care obligations and that breach resulted in the claimant’s injuries or losses. The court will apply several legal principles and tests establish if a duty of care is owed. The test to establish duty of care is called the Caparo test and uses the precedent set in Caparo Industries v Dickman [1990]. Using this the court will test that the defendants’ actions or omissions caused them harm or loss, secondly, the relationship between the parties is close enough that it gives rise to the expectation that a duty of care is owed, and third the court must decide whether it is reasonable, just and fair that the duty of care be imposed on the defendant (Study Smarter, 2023). 

There is also another test, which is the reasonable foreseeability test, which was used before the Caparo case, and this was used in the case of Hill v Chief Constable for West Yorkshire [1989], where the mother of the final victim of ‘The Yorkshire Ripper’ Peter Sutcliffe brought a case against the police for failing in their duty of care to protect her daughter from a known serial killer, it was held that it would not be reasonably foreseeable, or fair to impose a duty of care on the police in this instance as protecting people who were not previously known to the killer on an individual basis would impede their duty of care to society as a whole and prevent them from being able to function effectively. 

Because Elijah’s accident happened at work the next issues to consider would be those of Occupier’s and Employer’s Liability. The Collin’s Dictionary defines Employer’s Liability as “an employer’s legal responsibility to pay damages to an employee who has been injured or contracted an illness because of the work he or she does”. Section 230(1) of the Employment Rights Act (1996) also defines an employee as a person who has voluntarily entered into a contract with an organisation – known as ‘the employer’ – where they agree to provide their services for financial gain. The contract also has to include information such as the salary and the position held, as well as the overall description of the duties the employee will be expected to undertake, the hours they are expected to work, any holidays they would be entitled to, and other necessary information such as the employer’s expectations of them, employee conduct and pensions if applicable. Section 230(4) gives the statutory provisions for organisations that employ workers and that once the contractual relationship has begun they are responsible for ensuring the employee’s health, safety and security whilst at work, as well as ensuring they comply fully with all statutory and legal regulations. 

Section 7 of the Health and Safety at Work Act 1974 concerns the general duties of employees at their place of work, s7(a) directs that employees must take care of the health and safety of themselves and others in the workplace who may be affected by their acts or omissions, while s7(b) continues to stipulate that with regards to any duty imposed on their employer they are to cooperate with them as far as is practicable to ensure the statutory requirements are complied with. 

Because Elijah was using his phone while he was carrying the boxes and this was the reason that he missed the sign warning him of the mirror, contributory negligence also needs to be explored. Contributory negligence is a defence used in personal injury claims and means that the defendant or their legal team argue that the claimant is partially liable for the injuries they sustained. The burden of proof for this is on the defendant and they need to show the harm the claimant suffered was reasonably foreseeable, there was a failure on their part to take responsibility for their own safety, and this failure is the cause or a contributing factor to their injuries (Thompsons Solicitors, 2022).  

There is a common duty of care relating to medical organisations, such as GP surgeries, hospitals and other healthcare providers such as Nursing and Care Homes, this is a legal concept which dictates the requirement for all medical professionals to provide their patients with a safe and adequate standard of care, and to offer them treatments which act in their best interests, and ensures the risks to foreseeable harm can be prevented. Any medical professionals who breach this duty of care can give their patients grounds to commence legal proceedings against them and the organisation they work for. There is also a professional duty of care as well as legal, and although these cannot be enforced the courts any breach of professional duty of care will be dealt with by the relevant body (Royal College of Nursing, 2024). 

Vicarious Liability to be considered, as Elijah was not given the treatment he was expecting, and not only did his injuries get progressively worse, they led him to need emergency surgery. Vicarious liability imposes liability on employers for the wrongdoings of their employees. This basically means that if an employer is found vicariously liable then they are essentially liable for the actions of another person and implies that a court can compel a third party to account for conduct of an entirely separate party (Cameron, 2023).  

There have been instances where the court have set precedents for this, particularly in the case of Mohamud v WM Morrisons Supermarkets Plc [2016] which concerns the case of the claimant being assaulted by a store assistant while filling up his car at a petrol pump, it was held that the supermarket was liable as the employee was ‘in the field of his activities’ at the time of the assault. This judgement was made on appeal, the initial trial judge did not find the supermarket liable. There is also the case of Cox v Ministry of Justice [2016] where the claimant worked as a catering manager for Her Majesty’s Prison Service, which is an executive agency of the defendant. The claimant suffered a back injury after a prisoner who she was working in the kitchens with dropped a large sack of rice. The MoJ had the defence that the prisoner was not a contractual employee, but it was held that the prisoner was paid a nominal fee to provide an essential service within the prison, so this gave rise to an employer/employee relationship. 

Clinical negligence essentially means that you have been injured or your injuries have been made worse by the negligent treatment you received from a medical professional. This includes issues such as being misdiagnosed or having your diagnosis delayed. In order for Elijah to prove his situation amounts to clinical negligence he will need to prove that the medical professional who treated him owed him a duty of care, the professional then breached that duty of care, that breach caused him harm, and that harm caused further damage to him. If Elijah did bring a claim against the hospital, then the Civil Procedure Rules would dictate the conduct of the pursuing his claim, he would also need legal representation and given that legal aid is scarce in civil law most solicitors dealing with him would work on a conditional fee arrangement. Also, the claim must begin within three years of the incident or within three years of him being made aware of the negligence (Mind, 2018). 

There would be some defences open to the employer, causation being one and in this instance even if liability is admitted the defendant can still attempt to argue that all of the injuries and losses incurred by the claimant were not totally as a result of them being negligent. As part of the claims process the claimant must be able to demonstrate that the amount of losses they are claiming for due to the accident they suffered is wholly due to the defendant’s negligence. Contributory negligence can also be used as a defence, even though it is considered as a partial defence it still offers some mitigation for the defendant’s liability by demonstrating that the claimant was in part responsible for their injuries due to their own personal negligence (Catalyst Law, 2023). 

Upon conducting research into the defences for personal injury and medical negligence, there are few, if any defences open to the hospital as they did act negligently by sending him away with little to no treatment and told him it was nothing to worry about. For his injury to turn gangrenous and need emergency surgery within a few days after seeking medical advice, the cut must have been pretty severe to be told not to worry about it. According to NHS website, the earlier you seek treatment for gangrene infection the better, which is what Elijah tried to do. He could bring a case against the hospital and based on the information about his injuries and initial treatment it does seem he would be able to meet the standard of proof for his case, he could also consider bringing a claim under Employer’s Liability and Occupier’s Liability, although as previously mentioned, contributory negligence may apply to his case. 
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