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An easement is the ability of a landowner to use land belonging to another person. This has specific limitations based on the situation that the land became an easement for that person but in general, it is the use or the ability to be on another landowner’s land. This right is associated with the land and not the owner of the land. (Bray, 2014)
An easement by prescription must be made without force, it would not be able to be done in secret and, permission must also not be given. This can be seen in the case of Tara Hotel Ltd v Kensington Close Hotel Ltd (2011)
There are 3 main methods of an easement being created under land law, they are under the common law, using the doctrine of lost modern grant and, by using the Prescription Act (1832) Under this the owner of land in absolute will be able to claim another owner of land in absolute to form an easement or to get an easement recognised using a prescription. In addition to the prescription rules. Furthermore, the amount of time a person has been using a piece of land would also be considered as a right may be seen as having been in constant use of the land and the assumption would be there was an agreement that was made as part of the deed (Dixon, 2018)
For a claim to be made that the land should have been in use for a minimum of 20 years without any breaks or inconsistency in the usage of the land. In the case of Diment v NH Foot Ltd (1974) in this claim, the land was in use 6 to 10 times a year over 35 years, this was seen as a consistent use. This shows that the land does not need to be in constant use rather it would have to follow a rough schedule that remained relatively unchanged over that time frame (Gray & Gray, 2011)
Further clarifications’ can be seen in the cease of Dyce v Hay (1852) where the easement may not be used as an exclusive right to the person making the claim as well the person against whom the easement is brought must not prevent the other landowner from making use of the land as long as the use of the land is reasonable, although in this case reasonable is not clarified and so would be up to the judgment of a judge. (MacKenzie & Philips, 2012)
A claim may also be made as a result of a right, then there would be some checks used to ensure that this is a fair and just right to ensure that the person claiming an easement would not be able to do it illegally or have inconsistent rulings. The first aspect would be without force or nec vi, in the case of Winterburn v Bennett (2016) the use of signs would be sufficient to qualify as use of force. This shows that a landowner would be able to prevent people from using the land in writing with the placement of signs and ignoring the signs would constitute force. Although in this case it can also be seen that the signage must also be clear what the status of the land is otherwise a claim may still be able to be made. (MacKenzie & Philips, 2012)
The next aspect would be that it may not be done in secrecy, this means that all claims to create an easement would have to be done in public to allow the master landowner the ability to make any counterargument. This aspect must also be true for the use of the land as in, the use of the easement must not be in a manner or at a time to intestinally avoid questioning or to undertake the actions without the knowledge of the master landowner. If this is attempted, it would not be seen without the landowner’s permission (Dixon, 2018)
Finally, there must not be any form of permission for the land to be used to be able to form an easement, from the nature of a prescription for an easement if an agreement has been made other forms of creating an easement must be used. The forms of an agreement can be far-reaching, and, in any form, this can be seen in the case of Gardner v Hodgson’s Kingston Brewery Co Ltd (1903) as there was an agreement to make payments for the use of the track it was seen that the use of the land was with permission and so was not able to be used as continues use. Although it can also be seen in the case of Mills v Silver (1991) the acknowledgement of the use of the land is not enough to squash a claim as it would need an active agreement for the person to use the land rather than tolerance. An example of an attempt to take an action would be Liverpool Corporation v Coghill (1918) where even though it was not the intent the actions that were taken were in the middle of the night and so were seen to be secretive and so without permission was not allowed.
 This demonstrates that the use of prescription is for situations where an agreement has not been made but the use of the land has been continuing over a long time and consistently (Bevan, 2020)
Easements in some cases may also be removed as a result of non-use, although this can be very difficult to define. In the case of Benn v Harding (1993), the future of using or the potential for the use of the land is also looked at, it was seen that an easement that was not used in 175 years was still valid as a result of the potential to use it. Although the law commission also has tried to change this, the change proposed would be if an easement has not been used in 20 years a claim of abandonment may be able to be brought forward showing that the preference in a more modern context is the current use of the land and not the potential use of the land in the future (MacKenzie & Philips, 2012)
Another method of creating an easement under prescription would be under common law, this has another set of aspects that would need to be followed to allow the legal and correct creation. The first aspect would be the continued use of the land, this would have to be from time immemorial, this is seen as 1189 as further back than this would be very difficult to prove. Additionally, the first assumption that is made would be if the right to land has been used for the past 20 years consistently then it would be seen as it is used from time immemorial unless proven otherwise. Furthermore, at any point in that time, if the use of the land was not or could not have been used then this would be a break in the continuity of use and as such would not be eligible for an easement. Finally, if at any point in the pat both the dominant and subservient land is owned by the same person this would then nullify any claim to an easement as a result of the need to be two parties involved to create an easement. If the claim has passed all tests, then it would be presumed to have need used from time and immemorial, this makes it very easy to rebut the claim as any single claim can be used to prevent the creation of an easement (Bogusz & Roger, 2019)
This aspect of the creation of easements is controversial as it relies on the doctrine of lost modern grants, this is the part that allows the court to assume an easement was made if the first 20 years were proven. This can be seen in the case of Dalton v Angus (1881) as a result of both the Prescription Act (1832) and the doctrine being used neither being well enough defined to allow them to work separately therefore there are two tools in place that are there to fix the shortcomings of the common law and as a result of this it has resulted in confusion in cases and an overstepping on some cases giving too much freedom to a person claiming easement as the need for proof is far lower when both tools are used together. Some judges would argue that both tools should not be used at the same time as they were designed to be fixing the same problem. This confusion could make it very difficult for a judge to use the president from any single case as the usage of any would-be is very muddy. (DOWLING, 2003)
Finally, the last method of creating an easement would be with the Prescription Act (1832) was put into place to clarify and extend the rights of a person claiming easement reducing the requirements of proof for the continuous use. First, the Act would look to see if the use of the land had been continuous for the last 20 years, if it had then it would be assumed to have been an easement in place from time immemorial. Although if the land had been in use for 40 years or more then a much lower standard of proof would then be needed. Rather than having to prove that the land had been in use for that time, they would have to prove that there had not been an agreement or other legal documents that set out the terms that the land may be used as an easement by prescription would not be valid with any form of agreement.
For the Prescription Act to be used there must also be a continuous use of the land, this means there and not be a break in the usage. In the Act, any break for more than a year would prevent a claim from being made. Although this brings another issue with there being two different fixes for the initial problem with the burden of proof for easements. This is because using the doctoring of the lost modern grant may support a claim that has a gap larger than a year as the presumption that information is lost to time would overlook the gaps in time. This is an example of when being able to use both tools means that the burden is much lower than if either one was used by themselves. Although if this was not slowed it could put too much of a burden, this is because a break in the time would result in the time needed to reset putting too high of a time required to have the Act be of any use to most people.
A further criticism of the act can be seen in the Wicks (2018) who states that the bar council have made several attempts to make changes to the Act, but they have not been successful as a result of parliament not having time to make the changes rather than changes not being able or should be made. This shows that the Act is in desperate need of changing and updating to a more fir with the more modern world. The problem is then expanded on to not only be the age of the Act but the contents. Older acts are still being used in a much more successful manner, this means that it is very difficult to know how a judge will go before a trial as a result of having so much conflicting case information as well as using two tools to come to the decision this means that when thinking if a person has a claim to make an easement it is not as simple as to look at the statues and the case as a judge may interpret it different to another and use different aspects of the both the Act and loss of modern grand. Furthermore, as a result of the way they interact with each other adds another layer of confusion making it harder to have a conclusive understanding of how the trial may go before it goes ahead, it also makes it more difficult for a normal person to understand their rights. Wicks then goes on to say that this may never get fixed as it is seen as an issue that affects lawyers’ problems and would not be the type of issue that would be good to bring forth a movement to be fixed and so probably going to be an issue for years to come.
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