
MINIMUM AGE OF CRIMINAL RESPONSIBILTY




This assignment will critically consider the statement put forward by the Centre for Social Justice in 2012 that, “The evidence indicates strongly that the current low MACR (minimum age of criminal responsibility) in England and Wales is unsafe, unjust and harmful to wider society”. The following work will look at the social, legal, philosophical and psychological arguments that can be put forward to support this statement.  Furthermore, it will try and access the dangers imposed by the current rule of criminal law and seek to put forward a suggestion to help protect children within the criminal justice system. 
In England and Wales, the age of criminal responsibility is ten as provided in The Children and Young Persons Act 1963. This is when they are considered responsible for their actions and are subject to the rule of criminal law. In other words, this means that a ten-year-old may be found guilty and prosecuted, receiving a full criminal record that, under some circumstances, must be declared indefinitely (Goldson, 2012). The reasons and rationality for the age being so low can be summed up by Michael Howards, Home Secretary in 1993, who spoke shortly after the murder of James Bulger where he explained that ‘child offenders are as much adults in everything in years’ and that ‘age will be no excuse for immunity for effective punishment’ (cited in Goldson, 1997). However, it did not stop there. In 1997 the New Labour Government came into power and put forward their ‘no excuses’ agenda while stating that they had no plans to change the criminal age of responsibility this in turn led to the creation of the Crime and Disorder Act, which abolished the doctrine of doli incapax (Goldson, 2012). 
Hart (2008) explains the two main purposes that doli Impax held within England and Wales. Firstly, it provided children from ten to thirteen years a defence that provided that some, but not all children were capable of understanding the effect that their criminal acts would have as they did not have the ‘normal’ capacities compared to an adult offender. Secondly, it granted all those below the MACR exemption from criminal law. The presumption was on the prosecution to find if the child was fully capable and aware of the serious nature of their actions. Only then would the child take criminal responsibility for their actions barring the above procedural determinations (Wishart, 2014).Therefore, during the time that doli incapax was available, it was presumed that the prosecution must find out the capability of the child and whether they knew the serious nature of their actions. One of the key cases that cannot be ignored in this discussion is the murder of James Bulger. It was revealed by the prosecution in this case that from the psychiatric assessments of the two co-defendants, Thompson and Venables, that both had the capacity to distinguish right from wrong (Wishart, 2014).
Furthermore, it must also be noted that when charged with the murder of James Bulger, Thompson and Venables were also judged by jurors who were instructed to assess whether or not it could be proved ‘beyond reasonable doubt’ that they could be blamed for the death of James Bulger.  Therefore, it was evidence provided by the defence, prosecution and the judgment of the jury that found the defendants criminally responsible. From this perspective it is hard to argue why the government decided to abolish the doctrine of doli incapax as it has historically dealt with hundreds of cases during it’s time on concluding the necessary understanding and capability of a child and whether or not they should be held criminally responsible (Wishart, 2014).
Once the introduction of the abolition of doli incapax was announced, it caused concern within the legal community. Keating (2011) explains that the change in law could have severe consequences in which 10- and 11-year olds would be exposed to the harsh rule of Law. This means that there is no attempt to look at the child’s mental or physical status to understand why the crime was committed. Even to this day the legal community still refers to the decision taken in 1997, that led to the abolition in 1998.  This may be because even 15 years after the abolition of doli incapax the way in which the criminal justice system approaches the punishment of children is seen as unfair (Keating, 2011).
There is a conceptual political philosophical consideration that applies scientific evidence that supports the view that children below a certain age cannot be held accountable for the crimes they commit. It is argued that children may not what they are doing but have not developed enough within society to appreciate or understand the legal context that their actions could lead to. While growing up, a child has no notion that they themselves are a citizen and are subject to the rule of law. Therefore, they cannot reason with the concept of law like an adult and will need to further develop to understand the concept of the law (Weijers, 2016). This is supported by Cane (2002) who puts forward the similar opinion that children have not yet developed the capacity to form the concept of moral and legal implications of their actions regarding the law. While they may understand that what they did was naughty or disobedient, they may not understand that it is contrary to the law. Therefore, to be criminally responsible Cane argues that you must understand and have a perception of the law as well as require the capacity to clasp the ramification of your actions at a criminal level, which children can be argued to not have. 
However, the explanation put forward by Weijers and Cane only provides an analysis that a child cannot perceive the consequences of their actions as they are still maturing towards fully understanding the laws of which they are subject to. This then looks over another important psychological aspect of a child’s behaviour that determines the control of their conduct. In theories of intellectual development, cognition is necessary in enabling the child to combine and fuse together the rational control of the skills, abilities and developmental acquisitions that have been achieved (Flavell et al, 2002).  Another similar function is seen by psychoanalytic theorist in the development of the ego, id and superego whose functions are continually developing to coincide effectively with one another. All of these processes continue to develop unconsciously, and so could be argued, that until all these functions have developed until a certain point, that a child remains incapable of rational control over the actions they perform. It therefore means that due to there not being any test in criminal law to test for this, that the law may make an incorrect assumption that a child has the same rational control over their actions as much as an adult (McDiarmid, 2013).   
Therefore, the psychological development of the child should be considered. Especially with the abolition of doli incapax has left a gap that neither explains or attempts to understand the psychological development of a child or their perception of their ideas regarding punishment or criminal law. Supporting the Centre for Social Justice’s statement that the MACR is unsafe for the development of a child. 

The rules set out on the age of criminal responsibility within the United Kingdom has drawn in a lot of criticism across a lot of professions and institutes who specialise in the wellbeing of children. Firstly, the United Committee on The Rights of the Child (UNCR) has repeatedly put forward the point of view that the MACR (minimum age of criminal responsibility) should be raised. One recommendation put forward by the UNCR is that the Government reviews the effects of the low age of criminal responsibility has on children and noted that the criminalisation of a young child must be justified and have very compelling evidence (Bateman, 2012). They concluded: 
“ Unless evidence of the effectiveness of the present age of criminal responsibility in reducing crime and disorder can be presented, and can be shown to be convincing, we conclude that to bring it more in line with our European neighbours would meet both the requirements of effective criminal justice and our duty under the UNCRC to uphold children’s human rights. We recommend that the age of criminal responsibility be increased to 12 years” (Joint Committee on Human Rights, 2009, p.24). 
This is to support the view of the UNCR, that has repeatedly reiterated in their reports that the MACR in the United Kingdom does not comply with the responsibility they take under the international standards of juvenile justice and the UN Conventions of the Rights of a Child (Bateman, 2012). 
Setting up the minimum age that a child can be held liable for their actions is listed Article 40 (3) of the CRC that states the capacity of a child should be established, in order to protect those without the capacity at criminal law  (UN Committee on the Rights of a Child, 2007). There has been much discussion between what the minimum age for a child to be criminally responsible should be. The Committee on the Rights of a Child concluded that any child that is held criminally responsible below the age of 12, will be considered as unacceptable.  However, the conclusion put forward by the Committee is not aimed at countries where the MACR is higher and stresses that they should not lower their age of criminal responsibility. Furthermore, the Committee also concludes that while the minimum age is 12 to be internationally acceptable, they it is preferred that the age is 14 or 16 years of age (UN Committee on the Rights of the Child, 2007).  Further guidance can be found in rule 4 of the Beijing Rules, which clarified the MACR should consider the facts of mental, emotional and intellectual maturity, and the age of criminal responsibility should not be placed to low considering these factors (Cipriani, 2009). 


This is further supported by the neural development argument. Ftiz-Gibbon (2016) displays findings from the Royal College of Psychiatrists who found that until a child reaches around the age of 14, that the frontal lobe maturity of the brain has not usually occurred. There is further evidence supporting this by MacDiarmid cited by Fitz-Gibbon (2016) who explains that until the frontal lobe has developed more, that the risk assessment from a child will often be more impulsive than an adult. Therefore, it has been argued that for there to be a system in place where the age of criminal responsibility is below 14, there is a risk of damaging the neural development of these children when bringing them into the reality of the criminal justice system (Fitz-Gibbon, 2016). Furthermore, there has been no evidence to support that the age of criminal responsibility in England and Wales has any positive outcomes on the child and has only displayed a negative outcome in all aspects.
Therefore, with all the evidence that supports that the current age of criminal responsibility is too low and with the abolition of doli incapax there has been put forward the idea of the defence of developmental immaturity. This defence would seek to intervene in the defence of those whose cognitive development it thought to not be progressing normally. This would see a specialist access the cognitive behaviour of the child to determine if they are progressing at a ‘normal’ rate. This approach has often been held in parallel with that of an adult defender, who has a very similar defence due to a learning ability (Delmage, 2013). If the adult is functioning at the age of an eleven-year-old, there is a high probability that there will be a defence available to them. This is however not an option for a child. It has therefore been put forward that to be more consistent with developmental science that the defence of developmental immaturity should be put in place to protect those with limited cognitive and neural growth (Delmage, 2013). This should be done by an array of specialists, such as the capacity assessments are conducted within medical/civil matters. It has been put forward that the age of 14 should be put into place for criminal responsibility, and that children aged 14 and 15 could be subject to the presumption of developmental immaturity, leaving the prosecution having to show that the child was competent in their decisions (Delmage, 2013). While having the ages of 16 and 17 have the assumed assumption that they are more developed and have the capacity to commit a crime, leaving it up to the defence to disprove the capacity of the person in question (Delmage, 2013). Overall, a minimum age of criminal responsibility should be looked at being achieved, in order to bring it into line with current developmental research and civil legislation. The abolition of doli incapax has proven time and time again that with no defence available that it has caused significant damage to young criminals and there ought to be put forward something such as the defence of developmental immaturity to protect the rights and wellbeing of younger people within the criminal justice system. 

Lastly, the reintegration and outcomes for a child that have been in contact with the criminal justice system must be looked at. Outcomes for Children Evidence shows that criminalising children does not reduce reoffending and can be harmful. For example: children who are dealt with most severely by the CJS are less likely to desist from offending. There has also been evidence to display that criminalising children does not lead to reducing reoffending and can often have harmful side effects (McAra and McVie, 2007).  Damn et al (2017) displays the outcome a child has after going through the criminal justice system (CJS). Instead of having the desired effect that the child has become rehabilitated and will become a functioning part of society, it often has been seen to lead to increased levels of criminality in children. This has left reoffending rates for children that have been through the CJS at a high. This is supported by the fact that countries that have a low MACR, such as England and Wales, are among the highest in Europe for child detention in youth institutions and show the lowest areas in growth for rehabilitation and reoffending.  Therefore, a low ACR has shown that it does not act as a deterrent for a child and will often reoffend. This can often lead to a compromised education for the child, leaving school with very little in the way of a qualification and reduced chances in the workspace (Sampson and Laub, 2004). 
This is also further supported by Farrington and Murray (2014) who illustrate the long-term implications that a criminal record can have on a child, from cautions to a conviction. In the United Kingdom certain details on your criminal record must be disclosed when seeking employment or opportunity’s in education. Therefore, Murray argues it is one of the most damaging factors that contribute towards the failure of positive rehabilitation and the negative effects that are left by the CJS. If a child has been labelled as a criminal and are led to believe they are one, they are more likely to seek out similar individuals, and commit more crime (Farrington and Murray, 2014).  
Therefore, once a child has been put through the CJS it is vital that they are reintegrated back into the community effectively to manage any further criminal activity and increase their future opportunities. Hence, it is vital that once a child has been released from custody and integrated back into the community that their offending is reduced or stopped, and their rehabilitation continues. Taylor (2016) outlines the coordinated approach that should be taken by housing, social care, education, health and youth offending services to help in assisting with an effective integration back into the community. It should be taken into consideration that a large portion of child offenders who move from a closed environment where they lack the control and decision making find it difficult to adjust to the change of freedom they will once again have being back in a community. Furthermore, it has been noted that a child may not know where they are going to be living until a few days prior to their release. It is therefore important that local authorities have suitable accommodation available for children upon their release (Taylor, 2016). Overall, while the weight of criminal law rests heavy on the shoulders of children it deals with, it is of vital importance that coordination between local authority’s and services offer the most suitable reintegration for a child back into the community to not further cause any more harm or damage that they may have previously suffered. 

To conclude, the minimum age of criminal responsibility does not comply with the international standards of juvenile justice and the UN Conventions of the Rights of a Child. The UNCR have reiterated in multiple reports that the age of criminal responsibility should be at least twelve but encourage it to be higher. The abolition of doli incapax left a vulnerable gap in the defence of children, who are now subject to the criminal justice system without a viable defence to rely on. There has been scientific led evidence to suggest and support that the minimum age of criminal responsibility should be at least fourteen, due to the developing cognition of children. Furthermore, there has been put forward the idea of the defence of developmental immaturity to fill the void that doli incapax has left, offering a more just solution to children within the criminal justice system. Lastly, more needs to be done by multiple agency working, to ensure that once a child has been through the system that they are reintegrated back into the community in an effective way that creates opportunities in the future and lowers reoffending. 
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