Evaluate the role of consideration in Contract Law

 This essay will be looking into the role of consideration within contract law. This will be done by first briefly examining what a contract is and that will make it easier to comprehend the importance of consideration. Following that next will be examining what consideration is, and how it is used within contracts, following that will be the different types of consideration and the way in which they are used.  Moving forward from that the biggest section will be focused upon the contentious area surrounding consideration, this will be done through an examination/ analyzing case discussing the role consideration had to play. Finally, the last segment will discuss the concept of reformation in regard to consideration. 

 To begin, what is a contract? (lexis plus, no date) A contract is a legally binding agreement that grants rights and creates a duty between two or more parties. For a contract to form there are 4 major aspects. These aspects are an offer, acceptance, consideration and an intent to create legal relations. Contracts don’t need to be written down, simple contracts can be created orally, by conduct or in writing. Some contracts do, however, need to be created in writing. Immingham Storage Company Ltd v Clear This case shows that a contract was formed through emails without any formal contracts, which is a further example of simple contracts being formed non-formal. A contract executed as a deed is binding irrespective of whether consideration has been given. Overall, a contract is an agreement between two parties from which both may benefit in some way.

 Now the focus will be on what consideration actually is. Consideration can be loosely described as the price each party pays for the promise of the opposite party. Provided that consideration is present, the court will not inquire into its adequacy. Adequacy more or less means value and in British law the ‘theory of adequacy’ basically refers to the concept that a legal remedy or response should be sufficient to address legal issues or harm. Also, it is not thecourt'scourt's role to ensure that the parties in relation to the contract have a good bargain in commercial terms (lexis plus, no date). One slight difference from the norm in regard to consideration within the formation of a contract occurs during the execution of a deed. For a deed to be executed upon it is binding whether there is consideration or not. Moving on to the key elements that make up consideration can be summed up briefly as benefit and detriment, mutual promises, sufficiency and finally economic value. For something to be considered it must be a detriment to the giver and a benefit for the taker, this doesn't mean it can't be neutral between both parties as seen in the case (Currie v Misa 1875) In regard to sufficiency within consideration it does not need to be adequate, as seen in the case (Thomas v Thomas 1947). Within this case 1 pound used as rent was considered sufficient for consideration within a contract (lexis plus, no date). To end this section next will be a brief examination of a case having a contentious formation. In the case Wells v Devani consideration in the form of a commission fee was agreed upon, however the timing of payment was unclear. Due to this it led to a dispute over the contract's formation. It was resolved by an appeal in which the court ruled no contract was formed (Davies, 2018). Overall consideration is the benefit within a contract. This does not have to be something tangible; it can be monetary, or act based, but in essence it is something of value to the other party.

 When it comes to consideration within a contract there are two main types: executory and executed. Executory consideration is when the agreed upon consideration takes the form of a future act, a basic example could be set as seen in a previous case. Executed consideration is when the consideration is provided at the moment the promise becomes binding. Another basic example of this could be the purchasing of goods at a shop, or buying a friend's phone (Lexis plus, no date). Another principle within contract law is variation, an example of this in practice can be found in (Williams v Roffey Bros & Nicholls Ltd 1991). In this case the argument in this case that despite the workers completing the work on time, in relation to the bonus it was unenforceable as no consideration was placed. The courts of appeal, however, stated that it was enforceable if the promisor was given a practical benefit, and it was not made under duress. So, this case shows variation through the concept of the bonus, if the workers are able to complete the job within a certain time period they will be paid more. So, using this case as an example it could start with executed consideration, in which they are paid the flat rate to do work and then if the bonus is achieved it is followed by executory consideration (Lexis plus, no date).

 This section will examine the more contentious side of consideration by analyzing certain cases to begin, the first case is looking at the concept of a bad bargain. While it could be considered good that the courts will stay out of private contracts as seen in the case (Wood v Sureterm 2015) the courts won't intervene in bad deals. This can be interpreted to mean that as long as the formation of the contract is legally binding and contains all necessary parts the consideration within could be highly one-sided, in terms of potential gains. Next would be the concept of contracts formed through actions leading to litigation. In the case (New Zealand Shipping Co Ltd v AM Satterthwaite & Co Ltd 1975) a stevedore for a carrier was sued by the plaintiff because the cargo was damaged due to the defendant's negligence. This case was taken to the privy council, and they ruled in favor of the defendant for a multitude of reasons however the most interesting in regard to consideration is that the defendant’s performance and actions constituted sufficient consideration to create a contract allowing the plaintiff to benefit from a direct obligation enforceable by them. What this means is that the actions by the courier benefit the plaintiff inherently forming an unspoken form of consideration which also places certain obligations onto them. The negative aspect shown within this case is the fact that through doing work with the plaintiff. The defendant was able to use the implicit consideration to waive away the negligence they committed. Moving on as seen in the (caseInveresk plc v Tullis Russell Papermakers Ltd Scotland 2010) through the use of consideration it was ruled by the supreme court that additional consideration claimed by one party was owed to the other under one of two agreements. For this case the decision affirmed that a contractual right to withhold payment could exist even if the obligations were not specified in a single agreement. This can be seen as negative as it could embolden one party to withhold agreed upon funds if a contract's formation is difficult to prove or if the agreed upon consideration was not written down/ vaguely agreed upon (not using precise figures) an example could be entirely vocal contracts. The next case involves the sale of shares/ indemnity and how this relates to consideration. In the case (Pao on v Lau Yiu Long 1980) the plaintiff sold their shares to the defendant with multiple stipulations. The contention with this case sparks from the declining value of the shares, and the concept that it is a separate consideration compared to other requests. The privy council ruled that it should be regarded as the same as the other form of consideration and any loss of value should be a compensated benefit. The role of consideration within this case is one of maintained value. It is clear through the case files that that the plaintiff wanted a specified portion of value back at a later date as noted from the mutual understanding of a value match for dipping shares. Overall, this case dispprotectionction on consideration irrespective of dropping value if specified properly. 



This final section of this will be examining the idea of reforming consideration, reformation is changing aspects to hopefully create a superior concept. To begin the ‘1937 English Law revision Committee’ (Review, 1937) created a report on ideas to reform consideration. The biggest hurdle provided by the commission was the simple fact that consideration is ‘entrenched’ within contract law. This is a very big issue as that means any changes made to consideration could affect other aspects of contract law in negative/ unforeseen ways. This would inevitably mean any changes would need to be made precisely or in minor contained steps. The main proposed reform by the commission is that certain forms of contracts should be made binding without the required consideration. The reasoning behind this is the belief that this would nurture and enforce the creation of seriously intended promises and protect induced reliance, creating a more efficient and just contract law system. This could be interpreted to mean that by removing the value aspect of the contract, many petty arguments and frivolous litigations would occur. As the only contracts made were ones by people who had genuine intentions to follow through on promises. Following on from this is an article by (Mindy Chen-Wishart 2016) on reforming consideration, who believes the proposed ideas by the law commission were misguided and that their proposal would not fix any underlying issues. Instead, they suggest that rather than dispensing with consideration altogether the scope would be better served to make consideration align with common sense and business expediency. In brief the idea put forth is rather than completely removing consideration like the law report stated it would better serve everyone to alter consideration in such a way that it better suits businesses and can address shortcomings. An interesting point made in this article is the point that consideration is misconceived as only being viewed as a metric for perceived benefit. She believes that it also serves as an important factor as a way for both partiesto drawto draw a contract to understand the legal status of their agreement. In essence this is touching on the point that with both parties understanding what is lost and gained they can perceive their own legal loss/gain in a more tangible way. Whereas if there was no consideration like the law report suggested this tangible sense of loss and gain wouldn’t be there to make the parties sense their legal loss/gain. In conclusion reformation for consideration is a very difficult proposition as it is integral to our contract law system. Any proposed amendments or reform ideas have a high bar that needs to be passed to get implemented into our system. 

 In conclusion, consideration plays a very integral role within the realm of contract law. It is a necessity for the formation of contracts to become legally binding and have different forms to suit the different needs of the parties involved. However, that is not to say it is not wholly without issues, as stated previously there are aspects that are considered in need of reform. The only issue is that due to the importance and status, it is incredibly difficult to enact any big changes. 

 Overall Consideration is an incredibly important piece of law that is integral to contracts as it provides the loss/ gain of each party. Any changes that may or may not be needed will face extreme resistance in getting implemented. 
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