University of Wales Trinity Saint David
School of Law, Criminology & Policing | Blue Light Academy | Swansea Business Campus
LLB Law & Legal Practice | Level 6 | Equity & Trusts (BMLW6011) | Lecturer: Martin Jones

Currently in England and Wales the regulation of equity and trusts is decentralised with the responsibility for enforcing these regulations being delegated to several different agencies. This has led to some unintentional consequences, such as, legal loopholes for creating and managing trusts and also a variation between how regulators deal with their cases – with Equity often left to balance the scales of justice due to the inadequacies of the law. Our group proposal for a unified and centralised regulatory body addresses these issues and such reforms would allow for greater efficiency and effectiveness in relation to trustee’s duties and obligations, as well as foster more confidence in beneficiaries and stakeholders that their interests will be protected under one centralised system. The reforms would also provide greater consistency in its rulings, a more stringent and concise guidance that would be easier to understand so all parties know where they stand and what is expected of them.  It is also essential that the reforms we offer are not only broad, robust and flexible to allow for amendments to account for changes to equity and trusts as time progresses, but that they also correlate with equity’s underpinning principles of fairness and justice for all. We must also consider whether the implementation of these reforms may cause any potential challenges and discuss how to address them. 

Current Position: 
The current decentralised approach is split into several areas, firstly there are private trusts which are regulated by legislation which is enforced by the High Court’s Chancery Division. Private trusts can also be managed by professional trustees, such as, Chartered Accountants and Solicitors who would also be expected to adhere to the regulations from the Solicitor’s Regulation Authority and Financial Conduct Authority, ensuring they meet the necessary professional standards and that they possess the required qualifications and skillset to manage the trusts effectively. Then there are charitable trusts which are largely regulated by the Charity Commission which was established with the introduction of the Charitable Trusts Act 1853, Jones (2024).  

The differences between regulatory bodies and their approaches could not be more apparent under this decentralised system. The High Court’s Chancery Division is the primary regulatory body relating to private trusts, and they make regulations pertaining to the fiduciary responsibility of trustees to cestui que trusts and also dispute resolution and adjudication, which is essential to ensuring that trusts are able to operate effectively, Edwards & Stockwell, (2015). 

Then there is the Charity Commission which is duly responsible for the regulations is the overarching authority on charity trust regulation, which not only ensure that charities operate effectively and within the law but also to ensure that charities are accountable to the communities which they serve as well as providing services which are useful and beneficial to them, Gov.uk, (2023). 

Current Challenges: 
The main challenges of having such a decentralised regulatory system surrounding this area of the legal system is that there are too many agencies involved in regulating several sectors, some may say that this is beneficial as it allows bodies to utilise people with specialist experience and knowledge of that sector to implement regulations and processes. Whereas others consider this fractured approach to actually impede justice as there can be several overlaps between regulators and legislation, which in turn have inadvertently created loopholes and legal grey areas that could potentially have a negative impact on the rights and protections of the beneficiaries. 

A coalition of several stakeholders have voiced their concerns about the current boundaries and practical issues with our current legal system in relation to trust law.  It has been recommended that those advocating for reform on this issue to focus an area of trust law which is outdated with the view of adapting the current legal framework with the aim of increasing our effectiveness in the global market. The current system of trust law has not been systematically reviewed since 1925, however there has been significant and innovative improvement to trust law not only in Scotland and Jersey, but also Singapore has all successfully reformed their laws while managing to remain competitive, Law Commission, (2017). 

Equity and trust regulation is presented with numerous challenges as a result of its decentralised approach, all of which indicate that it is time for reform in this area. Such challenges include the necessity for transparency within the system, as well as accountability and fairness. There is also the need to consider that trust agreements today are becoming more complex to meet the needs of a rapidly changing society, and it is evident that as the foundations of trust administration continue to change, the key legal frameworks which underpin this area of law must also adapt to remain relevant. In order for these reforms to be successful, legislators need to not only enact legislation which effectively and decisively tackles these challenges but work together with legal professionals and regulatory bodies to streamline this system so that protections of beneficiary’s interests can be strengthened while simultaneously ensuring that trustees fulfil their fiduciary obligations to the trust, House of Lords, (2004). 

There are also issues with the perception of trusts, with the majority of the public having a negative view on trusts – due largely to the media’s reporting of celebrity and other high-profile cases relating to tax avoidance and money laundering which have exacerbated mistrust among the public. They are perceived as being mysterious and secretive and only beneficial to the elite, while the positive work that trusts achieve rarely being publicised or considered newsworthy. How can we alter this perception of trusts and highlight the positive and practical benefits to everyday people in a way that will instil confidence and remove some of the common misconceptions surrounding trusts? Adopting a centralised regulatory body with a singular governance and objective could be a step towards achieving this goal as it not only would cut bureaucracy and dismantle the perception of secrecy, but it would also substantially reconstruct the current system and allow it to be developed to meet the needs of modern society. In the UK there have been several regulatory measures, such as the OECD’s Common Reporting System and also the Register of Beneficial Ownership along with implementing and going beyond some of the EU Fifth AML Directive, namely the requirement for trustees to ascertain all of the beneficiaries regardless of their share in the trust, demonstrating that there is clear appetite for reform in this area, Carington, (2022). 

Proposals for Reform: 
An Act to establish a single Regulatory Authority for Trustees; to set standards and guidelines for trustees; to protect beneficiaries’ rights; and for related purposes. 

Be it enacted by the Parliament of the United Kingdom as follows: 

1. Establishment of the Regulatory Authority 
(1) A body known as the Regulatory Authority for trustees (the authority) shall be established. 
(2) The Authority shall have the power to establish and enforce standards and guidelines for trustees’ conduct. 

2. Fiduciary Duties and Ethical Standards 
(1) The authority shall develop a code of ethics for trustees. 
(2) The Authority shall implement mandatory training and certification programs for trustees. 

3. Dispute Resolution Mechanism 
(1) The Authority shall address grievances and disputes between trustees and beneficiaries. 
(2) The Authority shall provide a framework for dispute resolution, enabling beneficiaries to seek redress. 

4. Transparency and Accountability 
(1) The Authority shall promote transparency and accountability through regular reporting and oversight. 

5. Commencement 
(1) This act shall come into force on a date appointed by the Secretary of State. 

6. Short Title 
(1) This Act may be cited as the Trustees Regulatory Authority Act 2024 
This Act establishes a Regulatory Authority to enhance beneficiary protection, promote ethical conduct and ensure fiduciary compliance in trusts.

Evaluation of Reform Proposals: 
The main issue that these reforms seek to address the multi-agency approach to trust law and bring clarity to both trustees, so they are able to confidently and effectively conduct the business of the trust and greater protections and security to beneficiaries. The legislation also seeks to ensure there is a balance between the rights and obligations of trustees while also offering them some form of official legal guidance and protection. There will also need to be a fine balance when enacting this new legislation as a fully centralised approach may unintentionally lead to overregulation. This would have a negative impact on the efficacy of trustees and may also lead to a sharp decrease in the number of trustees accepting roles for fears the work could be too onerous or burdensome, Lee and Nolan et al, (2024). 

Another evaluation of this legislation can also deliver higher industry standards as well as greater transparency and accountability. Not only will it address the imbalances of the current system but will allow for trustee’s duties and obligations to be regulated and enforced by a singular authority while simultaneously developing a systematic framework that allows them to raise any concerns or grievances and have them dealt with more efficiently without having to jump over bureaucratic hurdles for a matter to be resolved. 

Some further consideration is required when enacting legislation is how the Bill itself is to be drafted. All Bills should be drafted on the basis and understanding that they are of a ‘Good Law’ standard, meaning that the Bill or amendment of one should be concise, coherent, effective and necessary. The wording of the Bill needs to be clearly understood and must not be too broad as to leave gaps or omissions from the policy that could leave room for ambiguity or confusion which can have a negative impact on the people that the Bill aims to protect. The legislation itself should also be subject to rigorous scrutiny to ensure that it meets the threshold of good law and also holds up to the system of checks and balances to ensure that clauses, either individually or collectively, do not overreach to the point where it imputes the rights of trustees and beneficiaries, Cabinet Office, (2022). 

These reforms will also have to work effectively with current legislation so that rights, obligations and interests of trustees and beneficiaries are expanded and protected. Any confliction between this reform the current legal framework could have serious repercussions and undermine the principles and changes which the reform was intended to make. It is essential to the success of this Bill that it is able to function within the legal system so it must therefore compliment any laws or statutory instruments already in effect, Department for Work and Pensions, (2023). 

Although the introduction of this legislation could be a defining moment in UK trust law, it must be mentioned that these reforms do not address every issue with the current system, but it is a significant step towards achieving this. Even though this streamlined system would improve the way grievances are raised and handled while providing an efficient and effective discourse for dispute resolution, this one act cannot possibly conceive of every reason for why disputes may arise with certain cases calling for a more sophisticated and specialised way of dealing with them due to their complexities, NCVO, (2024). 

Conclusion:
In conclusion, this legislation will be a step forward in addressing the imbalances of the approaches of a decentralised system. It is meant to promote and foster a cohesive and innovative way to redefine the relationships between trustees and beneficiaries in a modern society. Also as discussed above, the UK has been implementing several regulatory reforms in trust law in recent years which demonstrates and understanding and appetite for the law to be reformed as there has been no significant progress made in this area since 1925. 

This legislation may not deal with every single issue, but it does provide the foundations of a new legal framework that can empower and embolden trustees. We also understand that it needs to be practicable and implemented alongside coexisting legislation so we have had to consider ways in which this reform can interrelate with current legislation to be able to effectively deliver reforms which the public can have faith and confidence in. 

The primary goal of this legislation is to ensure there is accountability and fairness within trust law while upholding rigorous and stringent standards to ensure that equity and trusts are able to operate efficiently and to assist with this achievement there will need to be effective and efficient mechanisms in place to ensure that these reforms meet the needs of society today. 
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