5OS01 - Specialist Employment Law
Task 1 –
1. Explain the reasons in favour of more employment regulation and the role played by the tribunal system in enforcing employment law (AC 1.1, 1.2, 1.3)

1.1)  Businesses are required to ensure they are following the rules and regulations outlined in current employment legislation as they are used to regulate the relationship between employers and employees. It governs what employers can expect from employees, what employers can ask employees to do, and employees’ rights at work (CIPD, 2022). The development in employment legislations has a direct impact on how a business is run and how employers manage relationships with employees. Employment regulations protect employees from being exploited in the workplace and help to keep the power between employees and employers balanced. Regulations such as Equality Act 210, Health and Safety at Work Act 1974 & National Minimum Wage Act 1998 deter employers from exploiting their power unreasonably and protect minority groups in order to achieve equality throughout the workplace. Trade unions often favour employment regulations as without legal support they would be powerless.

Employment law provides employees with and agreed way of working and job security as it prevents employers from discriminating against their staff and dismissing employees unfairly. Regulations allow for social justice by providing everyone with the right to equal access to employment, training and development based on merit (Wahab & Green, 2021), and it encourages individuals to work within the UK due to having a good reputation of enforcing regulations within our employment sectors.

Legislations help to achieve inclusion and fairness in the workplace by valuing fair policies and practices in the workplace and has a human-rights based approach to fairness and inclusion which enables a range of people to work collaboratively together (CIPD, 2021).

Employment law consists of common law, statute, and European law. They all have the same objective which is to help provide working conditions that are free from bias for everyone.  “A majority of UK employment law consists of statutes that provide the fairness highlighted above and examples of these are the Equality Act 2010, Disability Discrimination Act 2005, National Minimum Wage Act 1998” (Smith, 2021). Economic agreements protect employees against unjust, inequitable, and negligent acts such as slavery, discrimination, and child labour.

In contrast to the reasons in favour of employment law, in some cases there have been negative arguments made against employment regulation, for example legislation being made too complex, legislation not a true deterrent, and flaws have been picked up from within legislations by both employees and employers. Employers argue that legislation raises unemployment and slows economic growth by raising costs for employers and makes our economy less competitive internationally.


1.2)  Employment tribunals were initially created back in 1964 to hear and make decisions on disputes in the workplace regarding a number of issues, with the most common disputes being related to redundancy payments, employment discrimination and unfair dismissal.  Employment tribunals deal with claims brought against employers by employees, however before tribunals can take place, employees must contact Acas first to try to resolve the dispute via early conciliation (Suff, 2022).

The role of employment tribunals is played out by courts and institutions who hear jurisdictions relating to employment matters and enforce employment laws to reach a conclusion for the matter. If a party is dissatisfied with the outcome of the employment tribunal, a review of the decision can take place or an appeal can be made to the employment appeal tribunal (EAT) (Daniels, CIPD, 2019).

The Tribunal Courts System enforces employment law through the many processes at each stage of the hierarchy of the courts, from Employment Tribunals, Employment Appeal Tribunals, Court of Appeal, County Court, High Court and finally the Supreme Court.

The European Court of Justice interprets EU law to make sure it is applied in the same way in all EU countries and settles legal disputes between national governments and EU institutions. In certain circumstances, the European Court of Justice can be used by individuals, companies, or organisations to act against an EU institution if they feel it has somehow infringed their rights (European Union, 2022).

The role of appeal courts is based on the process whereby rulings can be appealed to the Court of Appeal and are typically called upon to judge a number of employment related cases each year and they do from time to time overturn a judgment of the Employment Appeal Tribunal and sometimes reinstate an original employment tribunal decision. This happens relatively rarely due to the losing side being required to pay the winning side's costs. The Supreme Court has the final say in any matter which exclusively concerns UK law (Taylor, CIPD, 2021).


1.3)  Before cases are considered by the courts, the parties involved are first prompted to try and resolve their issues outside of the legal system. Cases can be settled before and during formal legal procedures through early conciliation. Acas (Advisory, Conciliation and Arbitration Service) plays a significant role in the employment tribunal system. It’s government-funded, but operationally independent of government. The aim of Acas conciliation is to conclude settlements between the parties in tribunal cases ahead of a full hearing, and in many cases, they are successful, leading to the withdrawal of the claim (Taylor, CIPD, 2021).

If parties reach an agreement as a result of early conciliation, the terms are recorded in a ‘COT3’ form. “Within this context, the COT3 form is a document setting out a legally binding agreement to settle a potential or actual claim in the employment tribunal. Both parties sign the COT3 form as a formal record of the agreement reached following conciliation with the assistance of an ACAS officer” (Morris, 2020).  

An agreement can also be made by notifying the Labour Relations Agency (NI) or notifying the Workplace Relations Commission (ROI) during early conciliation, which is usually a free to do. Settlement agreements which have been formulated during early conciliation as a result of discussion and negotiation must be put into formal writing and be legally binding.

Terms such as financial implications, a reference and any changes in duties or responsibilities of individuals must be recorded within a written document during a settlement agreement. Settlement agreements waive the employees right to make a claim to a court or employment tribunal and during the process of discussions to find conciliation, the employee must have received advise from a relevant advisor in relation to the terms and effects of the agreement being made. It is important to mention that early settlement agreements are completely voluntary, and neither the employee nor employer are required to take part in this process.

2.   Explain the major statutory rights employees have in relation to:

a) Pay, time off and working time (4.1, 4.2, 4.3, 4.4).

The Employment Rights Act 1996 includes a number of statutory rights that apply to both employees and workers. In addition to the national minimum wage and paid holidays, most workers are also entitled to a number of employment rights and legal protection.

As of 1 April 2022, the National Living Wage rates are set to be increased by approximately 6.9% as well as other statutory payments. “This comes at a time of significant increases to the cost of living and will be welcomed by low-income earners across the UK. However, many businesses are still recovering from the ravages of the pandemic, and now have the new threat of disrupted supply chains, sanctions, and other issues as a result of the Russian invasion and its impact on Ukraine and surrounding nations” (CIPD HR-Inform, 2022).

The National Minimum Wage Act 1998 ensures that an hourly wage for all employees is provided which is no lower than the national minimum wage for each ages bracket. It is a legal requirement for employers to pay workers the national minimum wage. The National Minimum Wage Act 1998 sets out the minimum wage a worker is entitled to per hour. This wage is based on age and there is also a different rate for apprentices.
                                                                  
	National Living Wage
	£9.50

	21-22 Year Old Rate
	£9.18

	18-20 Year Old Rate
	£6.83

	16-17 Year Old Rate
	£4.81

	Apprentice Rate
	£4.81


                                                                                                                                             (Gov Website, 2022).

Employees are entitled to a written pay statement showing a breakdown of gross wages and deductions under the Employment Rights Act 1998, which breaks down workers’ wages and includes any deductions. A deduction is usually required by law, such as national insurance, or it is agreed upon with the worker, such as pension contributions (Daniels, CIPD, 2019).

In the UK, employees have a statutory right to 5.6 weeks (28 days) paid annual leave which includes the public holidays. This figure is in excess of the 4 weeks which is set out by European Working Time Directive. Workers are entitled to be provided with a paid sum which would be equivalent to a week’s pay for each week of leave, or if the workers’ pay is variable, a sum should be calculated by working out the average of the pay received in the 12 weeks prior (Daniels, CIPD, 2019).

A person's 'working time' is any period in which they are at their employer's disposal and performing their duties. It is the employers' duty to ensure that all workers' health and safety is taken care of, which includes protecting them from overwork and long hours. Employers should take proactive steps, such as conducting risk assessments to determine if their workers are overworking (Suff, CIPD, 2021).

Working Time Regulations 1998 establish the minimum standards for UK employees, including the working week, rest entitlements, and annual leave, although they can opt out of the provisions regarding the minimum 48-hour working week. These regulations give employees rights around the maximum number of hours to be worked and rest break entitlements.


	Working Time: 
	Worker Entitlement: 
	Details: 

	Maximum Hours to be worked per week 
	48 Hours (averaged over 17 weeks).
	Workers do have the option to opt out of this policy under the circumstance that notification is given in writing to the employer. 

	Rest Breaks 
	Workers are entitled to 1 x uninterrupted break of at least 20 minutes during any 6 hour shift. 
	This break tends to be unpaid unless alternative agreements are provided within the contract of employment. 

	Night Workers 
	Workers should not work more than an average of 8 hours in a 24-hour period.
	Night workers tend to work at least 3 hours per night, between 11pm and 6am although slight differences in hours to be worked can be agreed within the contact such as 10pm – 5am. 




Those unable to work due to illness are entitled to statutory sick pay (SSP) for a period of 24 weeks, although this can vary if the illness is caused by Coronavirus. “The weekly rate of Statutory Sick Pay (SSP) rose to £96.35 on 5 April 2021. The rates for Statutory Maternity Pay, Statutory Paternity Pay, Statutory Adoption Pay and pay for shared parental leave increased to £151.97 per week” (CIPD Employment Law, 2022).


b) Major family-friendly employment rights (4.1, 4.2, 4.3, 4.4).
UK law provides maternity, paternity, and adoption rights for all workers both before and after an adoption or birth. All parents (mothers, fathers, partners, and adoptive parents) have the right to paternity, maternity, and adoption leave.
Pregnant workers have a statutory right to paid time off work to attend any medical appointments relating to ante-natal check-ups, parenting classes, relaxation classes to help aid the pregnancy. The partner or guardian of a pregnant employee are entitled to take unpaid time off to accompany their partner to up to two appointments with a duration of 6.5 hours each (Suff, CIPD, 2021).

There are various types of maternity leave in the UK, such as:  
· Compulsory leave: (The two weeks immediately after giving birth)
· Statutory Maternity Leave (SML): (The 52 weeks of leave a woman may take)
· Shared Parental Leave (SPL): (The shared leave available to either or both parents)

Pregnant workers are entitled to begin their maternity leave at 29 weeks pregnant and would be required to notify their employer with details of when maternity leave is beginning in advance. Employers must then provide the employee with an expected return date in preparation for the end of the maternity leave. Maternity leave is usually 52 weeks long, although mothers may wish to curtail part of the leave to enable their partner to take SPL. Mothers in the UK are entitled to up to 39 weeks Statutory Maternity Pay (SMP), and while on maternity workers accrue their standard number of holidays. (Suff, CIPD, 2021).
Employees are entitled to Shared Parental Leave (SPL) and Statutory Shared Parental Pay (ShPP) if they’ve had a baby or adopted a child. “The basic principle is that employed mothers can switch part of their leave and pay into SPL and shared parental pay, provided both parents satisfy the eligibility requirements. The mother and partner must have worked for their employers continuously for at least 26 weeks up to the 15th week before the expected week of childbirth” (Suff, CIPD, 2021). During the times of family friendly leave, employers are encouraged to offer up to 10 ‘keeping in touch days’, commonly referred to KIT and SPLIT. These days are designed to allow employees to stay connected to their team although neither the employee or employer are obliged to take part in these KIT days. If employees do take part in KIT days during maternity leave, they will not lose any entitlement to maternity pay.

As well as unpaid parental leave, workers have the right to leave work for emergencies involving dependents, and the right to request flexible working arrangements. The Employment Rights Act 1996 provides workers with the entitlement to a reasonable amount of time off paid work to allow them to provide assistance in times of family needs, such as any illness of children, the care of a dependant as a result of an injury, any connection to a death of a dependant or family member, disruption to childcare arrangements or to deal with an incident involving a dependant at school etc (Daniels, CIPD, 2019).

Pay for family related leave will increase to £156.66 from £151.97 on 3 April 2022 (including maternity, paternity, adoption, and parental bereavement leave). Employers must also increase payments for employees away from work on 3 April 2022 (CIPD HR-Inform, 2022).

3.   Evaluate the key concepts around:

a) Discrimination law in recruitment, selection, and employment (AC 2.1) 

Discrimination law has a vital role to play in protecting workers and recruiters When recruiting staff. Employers have a duty to understand and keep up to date with their legal obligations, making sure their recruitment and selection procedures comply with the law. 

The Equality Act 2010 makes it “unlawful for employers to discriminate against job applicants and existing workers because of one of the ‘protected characteristics’ (for example age, disability, gender reassignment, race, religion or belief, sex, sexual orientation, marriage and civil partnership, pregnancy and maternity” (CIPD Q&A, 2022). 

[image: Image result for protected characteristics]

(Swansea Uni, 2021) 


People Management describe employment discrimination as the unfair and unequal treatment of an individual because due to a particular protected characteristic, which during recruitment activities can occurs when an employer selects a candidate for any reason other than their qualifications and experience (Popat, 2019). There are unconscious biases that have been integrated over time within some organisational hiring processes, however employers should aspire to be proactive and consciously focused on identifying and eliminating any recruitment -or employment bias for the growth and reputation of the business. 

Discrimination law can have a major effect on recruitment and selection processes as it sets out policies employers must abide by during recruitment activities to avoid any discrimination, for example ensuring discriminatory language like gender titles are being avoided when advertising job adverts, such as ‘Barman’, ‘postman’ or ‘waitress’. Employers should avoid indicating within a job advert that the role will primarily be offered or accommodated to any specific gender or indicate that the role will not be available for workers with any protected characteristics, such as a disability, and instead employers should offer any individuals with protected characteristics such as a disability the support of ‘reasonable adjustments’ in order to allow any worker to successfully carry out required duties. 

Direct discrimination can occur if employers are treating someone worse because of a specific protected characteristic for example a female employee being rejected for promotion, however her less experienced male colleague is offered the position, or where a pregnant employee or employee on maternity leave is selected for redundancy (Morris, 2020). Indirect discrimination can occur when employers implement rules or policies that have a negative impact on someone because of a person’s protected characteristics. An example of indirect discrimination could be an employer only advertising a job role via a gender specific magazine, such as ‘women’s weekly’. 

Harassment can be defined as intentionally creating a sustained hostile environment for an individual, specifically if employers are targeting an individuals protected characteristics (Popat, 2019). The term harassment can refer to a series of unwanted events that result in an unbearable situation as a result of gross conduct, for example purposefully violating an individual’s dignity by exercising intimidating, degrading, humiliating or offensive acts. The Equality Act 2010 (S26) was established to protect workers against harassment which may be received based on an individual’s protected characteristics, such as sexual orientation or ethic background. 

	
	Sexual – Unwanted visible, written, or physical sexual acts. 

	Types of Harassment that can be experienced within the workplace:
	Intimidation – Purposefully trying to make others feel inferior. 

	
	Offensive ‘Banter’ – offensive jokes intended to hurt others based on ethnic background, age, race etc. 

	
	Humiliating – Making fun of an individual. 

	
	Power / authority – Threatening workers through employment status. 

	
	Protected Characteristics – using an individual’s protected characteristics against them in an unkind way. 




Although employers are required to abide by fair recruitment during recruitment activities, The Equality Act 2010 allows employees with protected characteristics to be restricted from applying for jobs where there is an 'occupational requirement', for example a bar worker advert may state an individual ages 18 or over may be required due to the requirement of serving alcohol. Current legislation on protected characteristics sets out a "genuine occupational requirement" (GOR) defence for employees who require a specific individual in order to fit the needs of a role (acas, 2022). 

b) Equal pay (AC 2.2) 
The Equality Act 2010 was established to allow both women and men the right to equal pay for equal work, with women and men being legally entitled to be paid at the same rate for like work, work rated as equivalent, and work of equal value (CIPD, 2022). Equal pay law applies to pay and terms and conditions of employment, including basic salary, pension schemes, working hours, holiday allowances including holiday pay, over time pay, redundancy and any performance related pay such as bonuses or benefits that are in the contact of employment. 

Both full and part time employees are entitled to receive equal pay and benefits in proportion to each individuals contracted hours. “This will avoid the risk of the employer putting part-time workers who share a protected characteristic at a disadvantage that could amount to unjustifiable indirect discrimination or that could be unlawful under the Part Time Workers Regulations 2000” (CIPD 2022), however an exception within this Act allows employers to base their pay structures for young workers on the pay bands set out in the National Minimum Wage Regulations 1999 which are set pay bands for age categories. 

In some cases, employers may be able to argue a defence in relation to awarding equal pay to workers which is typically referred to as the ‘Material Factors’ defence. This term argues the reason behind a possible difference in terms and conditions of workers, however this needs to be a genuine reason, and should a case be brought to tribunal, it must be proven to be based on genuine circumstances in order to win. Defences against equal pay can be related to a number of factors, such as employees working under different negotiating groups, the experience or knowledge levels of workers, red circling processes whereby staff have their pay protected for a certain timeframe, or if the base location of workers are different (Daniels, CIPD, 2019).

According to the most recent updated employment law guide from CIPD, “Asda lost its appeal to the Supreme Court in a long-running case concerning equal pay claims made by some 35,000 female store-based staff using mainly male warehouse workers as their comparators. The company had argued that they could not use these men as their comparators as the two groups did not work under ‘common terms and conditions” (CIPD, 2022). 

Employers are encouraged to conduct regular equal pay reviews to ensure compliance, which is backed up by The Enterprise and Regulatory Reform Act legislation. This piece of legislation that was brought in back in 2014 ensures that, should an organisation lose an equal pay claim they will be ordered to carry out a pay review audit. The Employment Tribunal will give the organisation a timeframe whereby said audit will need to be completed by in order for the organisation to publish their results on their web page for the public to view for up to 3 years later (Daniels, CIPD, 2019).
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TASK 2 – Email Response 
From: Ellie Boswell (HR officer – ABC Limited)
To: (Managing Director – ABC Limited)
Date: 14/03/2022
Subject: Advise for concerns relating to branch closure

a)  In preparation of moving your 5 employees from one site to another, you will need to obtain an express agreement and consent from the employees via a formal consultation. The first stage of moving staff should be making the employees aware of the situation and to communicate with them regarding the impact this may have on their work arrangements, for example a breach of contract. This communication will help to avoid any stress or worries the move may cause, and keep employees engaged with organisational developments. 

If the contract does not give the flexibility to make unilateral changes to employees’ contracts, it is necessary to get agreement to the change from the employees the change will affect, or you would risk being in breach of contract. When negotiating an agreement with employees it is important to explain to them the business needs, as this gives the employees an explanation that backs up the proposed change. When negotiating with workers, you should also give employees the opportunity to suggest alternatives (Springer, 2015). 

If an agreement can’t be met with the employees for the change in site, you may want to explore the route of dismissal for SOSR with notice and offer employees to re-engage on new terms through a collective labour agreement. In order to demonstrate that this is a fair reason for dismissal you must be able to show that you were implementing the changes for ‘sound business reasons’. The Employment Rights Act states that dismissals for SOSR (Dismissals that aren’t due to conduct, capability, redundancy and illegality) must be of ‘some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which the employee held’ (Colley, 2018). 

b) “Redundancy is a special form of dismissal which happens when an employer needs to reduce the size of its workforce. In the UK, an employee is dismissed for redundancy if the employer has ceased, or intends to cease, continuing the business, or if the requirements for employees to perform work of a specific type, or to conduct it at the location in which they are employed, has ceased or diminished, or are expected to do so” (Suff, 2021). 
Redundancy consultation shares the same principles for changing terms and conditions, for example the need to come to a mutual agreement before actioning and implementing change. During a Individual Redundancy Consultation, the employee must be provided with information regarding the reason for redundancy, the total number of speculated redundancies, the proposed selection method for choosing workers selected, an explanation of the redundancy procedure and their personal redundancy pay calculation. 

Redundancies can be a stressful thing for workers to experience and should be handled sensitively. Employers should strive to ensure fair treatment of redundant employees as well as the morale of the remaining workforce. Employees must be made aware of their obligations, including employees' rights during the process. The selection pool for group chosen for redundancy must be identified carefully to avoid discrimination claims. Failure to select in line with policies and lead to legally unfair dismissals. (Daniels, 2019)

Workers can claim redundancy pay if employees have been employed for a continuous period of 2 years, with a maximum of 20 years’ service being taken into consideration. The formula for calculating redundancy pay depends on the workers age, service length and gross pay. Employers must give the employee a written statement showing how the redundancy payment was calculated (Suff, 2021). 

There is currently no minimum timescale for fewer than 20 employees to be consulted that they are being made redundant, however consultations may be more meaningful, and value based for both the employee and employer. Employees are entitled to be accompanied at all individual consultation meetings by a trade union representative or colleague if they wish due to the nature of the discussion. Both The Employment Rights Act 1996 legislation and The Trade Union and Labour Relations (Consolidation) Act 1992 protects employees from unfair dismissal during redundancy (Gov, 20221). 

c) In relation to the situation ABC Limited is facing, the transfer of undertakings (TUPE) would benefit its employees as workers would be protected under the Transfer of Undertakings (Protection of Employment) regulations which currently provides UK workers with the entitlement to the same terms and conditions, with continuity of employment, as they had before the transfer (Suff, 2021). 

TUPE applies when a business carried out by 1 person is transferred to another person (outsourcing), when a business is currently carried out by one contractor and transferred to another contractor (second + generation outsourcing) or when a business decides to carry out activities itself that are currently being done by a contractor (insourcing). In short, TUPE stands for ‘a change in service provider’. 

In relation to TUPE automatic transfer principles would take place when the new transferee stepped into place, which include workers contracts of employment remaining the same, any claims being handed over and the liability for all statutory rights of employees.  

“Under TUPE, the new employer takes over employees’ employment contracts, including:
· all the previous terms and conditions of employment
· any failures of the previous employer to observe employees’ rights (so employees could make a claim for discrimination against the new employer, even if it took place before the transfer)
· holiday entitlement
· period of continuous employment - an employee’s start date is the same as before the transfer, so continuous employment isn’t broken
· any collective agreements previously made
It’s a breach of contract if the new employer doesn’t meet the terms of the employment contract” (Gov Website, 2022). 
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