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Success and Limitations of Police and Criminal Evidence Act 1984

Miscarriages of justice have been prevalent in the criminal justice system for many years. In order to truly understand what a miscarriage is, there must be a definition. Quirk and Requa (2012) suggests that the legal definition is ambiguous, although has been set out in a test by the Supreme Court which labels four categories to identify a miscarriage of justice. These are ‘fresh evidence: showing defendant is innocent of the crime committed, showing that had it been available at trial no reasonable jury could convict, renders conviction unsafe and something went wrong in the investigation resulting in wrongful conviction’. There is also a definition contained in s.133 Criminal Justice Act 1988 which backs up these categories. There have been a number of high-profile cases of miscarriages of justice including the Guildford Four, Steven Downing and Stefan Kiszco. These have been down to several issues relating to the way some police officers conducted themselves at that time and the culture. Savage et al (2007) describes miscarriages of justice as ‘wrongful convictions or failure to act in response to victimisation.’ They also argue that they ‘act as a catalyst for reform’ which is evidenced by the Confait case which served as an influence for the Police and Criminal Evidence Act 1984 (PACE). 

Before PACE, the police were governed by a set of rules known as Judges Rules made in 1912. This allowed a set of guidelines for officers when interrogating and taking statements. According to Johnston (1966), these ‘were not rules of law, merely guidance which no one can be punished for’. The officers could only be criticised and have their evidence rejected in a court. The rules themselves were ambiguous and open to interpretation. The rules were then updated in the 1930s and 1960s. This was done to ‘define the line in regards to criterion of voluntariness’ as described by McBarnet (1981). This means that ‘confessions or statements can only be used if they are given voluntarily’. This is a common theme throughout the Judges Rules and makes sure that the police keep in line with their principles of being a fair and just service. This rules that evidence cannot be submitted if it is obtained by oppression or involuntarily which then prevents the police from bullying a suspect into confessing. These rules were an attempt to bring policing forward. However, in reality, these did not work. McBarnet (1981) describes it as ‘a step away from at least one common law approach which had drawn the line between police powers and citizen rights firmly and clearly in favour of civil liberties’. Exercising police powers and enforcing them were often done with little restraint. The rules were updated often providing confusing and contradictory definitions of words used in the rules. McBarnet (1981) also explains how the words voluntary and oppression were ‘stretched their meanings to breaking point’.  This is because the rules were so open to interpretation that in many cases, officers could justify extreme acts such as questioning a suspect for extreme lengths of time with no breaks for food or sleep. Once some statements were gathered, there is a chance that the suspect will plead guilty despite the methods used to obtain the statement being questionable to say the least. Officers would use things like sleep deprivation and in some extreme cases, violence. Ambiguous rules combined with a lack of consequences for those rules can be devastating. For example, the case of Steven Downing who was arrested and charged with the murder of Wendy Sewell in 1973. She was found alive by Steven who is believed to have tried to help her. However, according to the BBC (2017), ‘he was arrested and questioned without a solicitor for several hours at age 17 and with a reading age of 11’. After this, he was ‘pressured into signing a confession which was full of words he did not understand’ which leads to the conclusion that the police officer must have been the one who wrote the confession. It was only after Don Hale launched a campaign into it that justice was done. Despite this, Don was told that all evidence was destroyed or lost with the police offering little cooperation. DNA evidence proved that Steven could not be the killer and helped identify the real killer. Downing finally was freed after 27 years in prison for a crime he did not commit due to the police abusing their powers. Another example of a miscarriage of justice is the Stefan Kiszco case who was convicted for the murder of Lesley Molseed in 1976. The Guardian (2006) states that Kiszco had ‘the emotional age of a 12-year-old’ and was ‘questioned without a lawyer and made a confession after being told he could go home if he admitted to the crime’. He was released after DNA evidence proved he could not have done it. According to the Guardian (2007), this evidence was not shown to the defence or the court by the police. This shows another clear miscarriage of justice as a result of the police. 

Everything changed in 1984 as a fresh piece of legislation was brought in following a number or reports and enquiries into miscarriages of justice and police powers. This was the Police and Criminal Evidence Act 1984. The main enquiry was the Royal Commission on Criminal Procedure in 1981. This was ordered by the Home Office following a fall in public confidence in the police service. The report offered recommendations such as free consultation of a solicitor before questioning, having that solicitor present during questioning, gave clarity to detention periods and also helped to set up the Crown Prosecution Service. The Government at the time accepted many of the recommendations set out by the report and the PACE Act 1984 was created. The aim of PACE was to ‘unify police powers under one code’ and according to the Home Office (1997), was also aimed at establishing a ‘satisfactory balance between the rights of the suspect and the public interest in bringing criminals to justice’. This is such a massive bit of legislation and completely changed the landscape of policing. It introduced codes of practice which dealt with ‘stop and search, arrest, detention, interviewing, identification and investigation’ as mentioned by the UK Government. 

Stop and search powers were massively overhauled by PACE. Before PACE, stop and search was often abused and almost encouraged stereotyping. The Home Office (1997) describes how there was a large amount of stereotyping with more black people being stopped than white people. Also, a lot of stop and searches were not recorded by officers. This led to discrimination and an abuse of police powers. PACE changed that by creating a national framework for stop and search powers. It is critical that these powers must be ‘fairly, responsibly, with respect for people being searched and without unlawful discrimination’ as said by Cane and Conaghan (2009). In order for an officer to carry out stop and search, they must have reasonable suspicion. This is a test which requires the suspicion is genuine and is reasonable making sure there is an objective element so that there are less chance of inconsistencies between forces. Whilst there is no real way to measure the success of stop and search, there has been a rise in stop and searches in recent years. According to the Guardian (2019), there has been a rise of 32% in the previous year, with black, Asian and minority ethnic people four times more likely to be stopped than white people. This is obviously still not ideal and points to potential discrimination within the police. The law surrounding stop and search powers are still controversial to this day. 

Detention of suspects was also massively impacted by PACE. It had the biggest impact in the reduction of miscarries of justice in the criminal justice system. For example, Steven Downing and Stefan Kiszco both were victims of miscarriages which would not have happened after PACE. The majority of information regarding detention can be found in Code C which relates to the detention, questioning and treatment of a suspect in police custody. It goes into detail about the way a suspect should be questioned, how they should be treated when they have been detained and the role of a custody officer. The role of the custody officer is vast. They must keep an accurate custody record which can be given to the suspect’s solicitor. They must also read them their rights and are responsible for their welfare in custody. This can include giving them food or drink and looking after their general welfare. There is also a requirement if the suspects asks for a member of the same sex to discuss hygiene or intimate issues, this must be provided. The suspect’s rights include a right to contact their solicitor and a right to inform someone of their arrest. They are also responsible for conducting an assessment of their health when they are first brought in to determine if they are in need of any health treatment. If the suspect is in need of special assistance, such as they don’t speak English, then an interpreter or translator will be provided. PACE introduced a new process when dealing with juveniles and vulnerable people. If the the detainee is under 18, they must be accompanied by an appropriate adult which can be a parent or guardian, a social worker or anyone who does not work for the police but over 18 and responsible. If the detainee is classed as a vulnerable person, the appropriate adult must once again be present. They can be someone responsible for their custody or someone not involved with the police but has experience with dealing with vulnerable people. Had the cases of Stefan Kiszco or Steven Downing occurred after PACE was introduced, they would’ve been very different. Both were vulnerable adults who did not have an appropriate adult present or even a solicitor. Not only this, but both were questioned for an extreme period of time without a break. This would be a breach of PACE which also sets the time limit for questioning. Code C sets out the timetable for which a suspect can be held, before being charged. PACE has changed the way that detainees are interviewed about possible involvement in a crime. It introduced a statutory requirement for interviews to be audio recorded under Practice Code E. The interview can also be visually recorded under Code F however this is not a statutory requirement but still happens in some police stations. This is a massive step towards a prevention of miscarriages of justice. All this can be found within the Codes of Practice published by the UK Government. All these codes are updated regularly to adapt to modern policing. 

It can be argued that PACE had a massive effect on miscarriages of justice. The act provided the framework to prevent them. Further legislation has been created in order to update the law around PACE and make it easier for miscarriages of justice to be rectified. The Home Office (1997) argues that the introduction of PACE has led to ‘significant improvements to the rights of the suspect’. This is mainly down to the changes in the awareness of the suspects right to a solicitor which has massively improved since PACE. The police now allow a solicitor to be present in the majority of cases unless in extreme cases where it will be delayed. Despite this, the report also states that there are some limitations. These were down to the role of the custody officer. Because of the nature of an interview, it is possible that people may not be in the right frame of mind when the custody officer explains proceedings and reads the rights and therefore may not take in all of the information. This was especially prevalent amongst juveniles who may not have an appropriate adult around at the time they are brought in. PACE has improved the transparency in how the police operate however. The accurate keeping of records leads to more openness in how a suspect is treated and definitely helps prevent miscarriages of justice as it is easier than ever to identify when there has been an abuse of police power. Not only that, but the recording of interviews now would make it impossible for people to be forced into signing confessions or admitting to crimes they did not commit as in the previous cases discussed. It would also be impossible for police not to disclose evidence to the defence such as in the case of Stefan Kiszco. However, there have still been major miscarriages of justice after PACE. Hall et al (2009) referees to the Stephen Lawrence murder as a miscarriage of justice from the police due to ‘the failure to act’. Not only that, but the BBC (2014) quotes the Home Secretary at the time, Theresa May as saying ‘some undercover operations could have led to miscarriages of justice’ following a review which found some undercover officers failed to correct evidence they knew was wrong. Another example of this is the Colin Stagg miscarriage of justice which saw him charged with the murder of Rachel Nickell. This case saw pressure on the police build to catch the killer so they turned to a deceptive way of trying to confess for the murder. This involved a female officer going undercover and trying to encourage him to confess to which the judge described as ‘captive conduct of the grossest kind’ according to the Independent (2008). 

To conclude, the introduction of PACE certainly helped set framework to prevent miscarriages of justice and it can be argued that it was successful to some extent. While there are some limitations, they are mostly outweighed by the positives of the act. Miscarriages of justice will still happen, although it is now easier than ever to bring awareness to possible miscarriages in the digital age of social media. This puts even more pressure on the police to work within the framework provided by PACE. In addition to this, there is a Criminal Cases Review Commission (CCRC) set up to review cases and possible miscarriages of justice that may have occurred. A fairly recent example of this was the case of footballer Ched Evans who went brought the CCRC and had his conviction quashed. So while PACE has certainly helped to prevent miscarriages, they will still happen in our system of law.
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