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[bookmark: _Toc71460367][bookmark: _Toc70877390]Section A 
[bookmark: _Toc71460368]Memorandum
To: Mr Dave Thomas – Big Buses Limited	
From: Amanda Glanville 
Date: 08th December 2020
Reference: ET1 - Gethin Rees dated 06/12/2020
Following receipt of your correspondence, I have provided a summary of the process and timescales for responding to the ET1, possible claims, defenses, legal principles, strengths and weaknesses of the claim.  I have outlined possible remedies and the financial award, taking into consideration factors that could impact this. Finally, I have provided a recommendation following consideration of the facts as outlined in this document.  

The immediate priority is the ET1 claim form, dated 6th December 2020.  You will have received a copy of the ET1, along with the ET2 letter, which will give you the date to file your response using the ET3 document (Gov UK, 2020).  Failing to respond to the 28 day timescale from the date of the ET2 letter, may result in a default judgement and loss of right to defend the claim (CIPD, 2021).   Responding by email will provide a confirmatory email (Gov UK, 2020). As part of the ET3, you will have to provide employer information, details of representatives who will instruct on your behalf and confirmation of employee earnings (Acas, 2020).  It is imperative that all information relating to earnings and dates are correct and any changes are made for accuracy. The final part of the ET3 requires you to state if you wish to defend the claim and if so, there is a requirement to engage with the ET1 claim and set out your defence (Daniels, 2019).   To defend the claim, there is a requirement to include a copy of your defence with the ET3 (CIPD, 2021), outlining the reasons.  
There are four possible claims that can be bought: 
[bookmark: _Toc71460369]Ordinary Unfair Dismissal:
Gethin has the right not to be unfairly dismissed as defined in section 94 of the Act (Employment Rights Act 1996).  With more than two years’ service, has eligibility to bring the claim (Lewis & Sargeant, 2020).  Although dismissed for gross misconduct, the tribunal will consider how the decision was reached as outlined in the case of (‘British Home Stores v. Burchell’, 1980) demonstrates principles using the Burchell Test. These principles identify that in order to fairly dismiss someone for misconduct, the burden of proof is on the employer to show that they have established a genuine belief, based on reasonable grounds, following a  reasonable investigation that the employee had committed the misconduct (Daniels, 2019). 

In Gethin’s case, the supervisor immediately reacts to the situation, an investigation was carried out excluding Gethin as he was on holiday, with no opportunity to defend and comment on the allegations prior to the hearing.   When considering the substantive decision to dismiss, there is little evidence that on the balance of probabilities, they can demonstrate they met the standards of the Burchell test, that the claimant had committed the act of misconduct.  Evidence suggest Gethin was not given every opportunity in accordance with a fair process, resulting in him being unable to defend himself as outlined in section 98 of the Act (Employment Rights Act 1996). 
In order to defend the claim, the organisation could argue that although Gethin claimed to have been provoked by Robert coughing in his face, causing him to retaliate, there are no witness statements to collaborate Gethin’s version of events and Robert denies the allegation. Gethin had been laughing with the team prior to this, suggesting this could have been a continuation of events, with Gethin continuing to fool around. Gethin also claims that his issue is that his colleagues do not wear face masks, however, following the incident, Gethin himself was breaching the health and safety rules, not wearing a face mask as outlined in the Welsh Health Protection Regulations (Health Protection (Coronavirus Restrictions) (No. 5) (Wales) Regulations, 2020). In addition, Steve did take some witness statements, identifying that Gethin was the one who seemed to have started a fight with Robert, with no evidence he was provoked.   Gethin’s behaviour towards his colleague was unacceptable, casing a hazard, potentially causing damage to employees and equipment. At the time of the incident, Gethin failed to provide a satisfactory explanation for his assault on Robert.  Gethin hasn’t disputed pushing Robert and therefore it is reasonable for Steve to form a genuine belief that there was no evidence to support Gethin’s version of events. 

Another potential defence is that there has been inconsistency of treatment between employees.  Gethin was dismissed and no action on Robert.  It could be argued that Steve had a genuine belief that Gethin launched an unprovoked attack on Robert, demonstrating this belief in relation to gross misconduct.  This defence is weak as seen in the case of (‘MBNA Ltd v Mr M Jones’ , 2015), where the dismissal was found to be unfair due to the disparity between treatment of employees.  In this case, the employer failed to consider provocation before the incident and due to the inconsistency in disciplinary outcome, the tribunal stated that if both parties were dismissed, the dismissal would have been fair.   In addition, Gethin had already raised that other staff were not wearing facemasks and this was recorded as reason for dismissal on the dismissal letter, with the company taking no action against the other members of staff.  In addition, no action has been taken against Robert. 
It will prove difficult defending the processes followed.  Gethin didn’t have the opportunity to provide his version of events and respond to the claims made either in the investigation or disciplinary hearing. In the meeting Gethin stated that the two people were angry and didn’t have the opportunity to defend himself in the meeting. In the invite letter to the disciplinary, they did not clearly state the allegations or possible outcome and did not extend the invitation to a union representative (Acas, 2015). In the dismissal letter, they did not provide a copy of the hearing notes. 
The company also failed to give him copies of the evidence from the investigation, resulting in lack of opportunity to comment fully on the case against him (Daniels, 2019).  It would also be difficult to defend the fact that Gethin was only given 48 hours to appeal against the decision.  Gethin had not been given a copy of the disciplinary hearing notes, resulting in lack of time and information to prepare for an appeal (Acas, 2015).  

The Acas Code of Practice recommends that where possible the investigation officer should not also handle the disciplinary.  As there was an alternative manager available to do the disciplinary, Steve should not have carried out the dismissal (Acas, 2015).
[bookmark: _Toc71460370]Automatic Unfair Dismissal as a result of Whistle blowing: 
Gethin could claim he made a protected disclosure relating to health and safety as there was a breach in failing to comply with their legal obligation under section 43a of the (Employment Rights Act 1996) keeping the workplace Covid-19 secure (Health & Safety at Work Act 1974).  Sanitiser was provided, along with relevant signage relating to ‘Hands, Face, Space’, however there was no enforcement of the rules to wearing facemasks in line with legal requirements. Gethin raised concerns previously to Steve as he was working in an indoor environment and his colleagues would take them off. When Gethin raises the issue, it results in more signs, which did not address these concerns.  Gethin could claim this was a protected disclosure as he reasonable believed that his concerns were in the public interest, raised previously and were concerning a danger to health and safety, failing to comply with the Covid-19 Regulations (Health Protection (Coronavirus Restrictions) (No. 5) (Wales) Regulations, 2020).  Gethin could claim that his dismissal was as a result of making a qualifying disclosure.  An individual would be unfairly dismissed if one or more of the reasons was that the employee made protected disclosure under section 103a of the Act (Employment Rights Act 1996).   In order to claim this, a causal link needs to be established.  Gethin brought this concern to the employers’ attention, but there needs to be evidence that the disclosure is the real reason for dismissal and not the altercation where he attacked a colleague (Acas, 2021).   The case of ‘Cavendish Munro Professional Risks Management Limited v Geduld’ (2010) signifies the difference between an allegation and disclosure of information, identifying that in order for it to be a protected disclosure, it needs to be information.  It could be argued, that although Gethin made an allegation in relation to Health and Safety, he did not disclose any facts. 
To defend the claim, the company can state that they are insisting on people wearing face masks and have an inability to monitor 24 hours a day. You could argue that the company are doing what they can, using signage. Gethin brought this issue of the failure to wear face masks to the attention of Steve, who states in his witness statement that he sent out several communications reminding the team, providing a defence. Other than Gethin’s claim, is there any evidence that a he did raise the issue? What evidence does Gethin have that Steve was unhappy that he raised the issue? It may be difficult for Gethin to demonstrate the causal link that his dismissal was linked to the protected disclosure.  

Steve himself witnesses Robert on the floor after hearing a loud bang.  Gethin was standing over him and it seemed obvious that Gethin had pushed Robert, causing damage to property and assaulting a staff member. He also witnessed Gethin shouting at Robert and not wearing a facemask. It can be argued that Steve dismissed Gethin on the grounds of the altercation with Robert as he also failed to give an explanation at the time.  It would be difficult to demonstrate a causal link as a result of making a protected disclosure and that the company decision to dismiss was based on the incident, which is a perfectly legitimate defence to the claim for automatic unfair dismissal on the grounds of whistleblowing (Lewis & Sargeant, 2020).  

Automatic unfair dismissal as he has the right not to suffer detriment for reporting a health and safety concern (Acas, 2021):
Section 100 (1c) of the Employment Right Act identifies that an employee will be unfairly dismissed if the reason was that they brought to the attention of their employer’ concerns which were potentially harmful to health and safety (Employment Rights Act, 1996).   Covid-19 is an airborne, invisible virus, spread asymptomatically, placing responsibility on the company to maintain a healthy and safety environment  (Health Protection (Coronavirus Restrictions) (No. 5) (Wales) Regulations, 2020).   Although sanitiser, signage and face masks were the control measures, Gethin claims that he raised concerns that his colleagues were taking off their masks, which he believed were harmful or potentially harmful to health and safety.  He also claims this was not dealt with, thus his claim that he was dismissed for raising this concern. 

Despite the similarities to whistleblowing, both claims can be bought simultaneously (Acas, 2021), however the defence is the same defence as in the whistle-blower claim.  Gethin claims Steve has never liked him since raising these concerns, this could increase the risk of either/both claims being upheld. It is noted that Steve stated that ‘this is the final straw’, which could support Gethin’s claim. 
[bookmark: _Toc71460371]
Wrongful dismissal:  
Gethin could make a claim on the grounds that should the case have been investigated properly, it is unlikely that the allegations would have surmounted to gross misconduct, therefore dismissal without notice is wrongful.  Gethin could claim he should have been paid his statutory notice pay along with any other payments due including bonus and pension contributions and in failing to do this, the company are in breach of contract (CIPD, 2020).

Gethin wasn’t given his statutory notice of one week for every year of service, up to a maximum of 12 weeks (Croner, 2019).  Gethin has 5 years full service and therefore entitlement to five weeks’ notice, unless his contract provided for additional notice (Lewis & Sargeant, 2020).   

To defend this claim, in the event of gross misconduct, the company were entitled to dismiss Gethin without notice or payment in lieu of notice. Dismissal was as a result of an attack on an employee, which is deemed as gross misconduct, therefore allowing summary dismissal (Croner, 2020).

In assessing the strengths and weaknesses of the claim, Gethin has worked for the organisation for over 5 years and has only had one previous disciplinary for timekeeping.  Steve stated that he spoke to him on several occasions about his behaviour, but there is no evidence of this on his record.   The records are not consistent with somebody who messes around in the workplace and his disciplinary record doesn't support Steve's arguments.  

[bookmark: _Toc71460372]Summary:
Lack of following a fair process is the biggest weakness for the company.  Failings have occurred throughout the process namely:
· Steve is a witness and therefore should not have conducted the investigation (Acas, 2015).  Equally, as the investigating officer, should have been clear of his involvement in the disciplinary.  
· Gethin does not have the opportunity to see the statements in advance of the disciplinary hearing and is not asked to attend an investigation meeting himself, which brings into question the fairness of the process (Acas, 2015).
· Gethin states he wasn’t given an opportunity to defend himself at the meeting, which should have been the case prior to any final decision being taken (Daniels, 2019).  
· Disciplinary letter failed to comply to Acas codes of practice for disciplinary and grievance (Acas, 2019).
· Gethin was sent home, without being advised of the outcome of the disciplinary and was not suspended at the time of the incident.
· Insufficient time was given to lodge an appeal.
· Failure to provide meeting notes following disciplinary hearing.

[bookmark: _Toc71460373]Remedies
When considering remedies, although Gethin wants reinstatement, it is evident that the employment relationship has already irretrievably broken down, questioning if it is reasonably practicable to reinstate as noted in section 116 of the ERA (Employment Rights Act, 1996). The tribunal will consider if they have been already replaced or if Gethin has got another job. Reinstatement would be very rare in this case, like re-engagement back with employer in different job due to the size of the organisation and how Gethin would be subject to the same working environment, managers, colleagues. Considering these factors, compensation is likely to be the outcome (Lewis & Sargeant, 2020). 
Financial compensation will be calculated firstly on the ground of the basic pay award, calculated by multiplying the number of years’ service by either 1.5 if over 41 and 1 if under 41 (Acas, 2018), multiplied by his weekly pay equating to £2,500. 
The compensatory award is calculated by loss of earnings from the date of dismissal to the date of the tribunal and then future loss of earnings from the date of the tribunal to a point in the future.  A principle of unfair dismissal compensation outlines the entitlement to losses sustained as a consequence of the dismissal, and future loss of earnings (Citizens Advice, 2021).  Gethin is expected to mitigate his loss, seeking employment (Daniels, 2019). If Gethin has secured employment, he can only claim for a compensatory award which includes the difference between his previous salary and his new salary. The maximum compensatory award he could get in any event is a year of salary, to the maximum of the compensation cap is £88,519, raising to £89,493 in April 2021 (Citizens Advice, 2021b).  In this case the maximum compensatory award is £26,000.    If proven that he was dismissed as a result of Whistleblowing, the compensation would be uncapped (Lewis & Sargeant, 2020).

If it is proven that the organisation did not follow the ACAS Code of Practice on Disciplinary and Grievance procedures.  An increase of up to a maximum of 25% can be applied (Acas, 2013), and this could be likely as the company have failed to follow these practices.  Gethin didn’t exercise his right of appeal, not exhausting the internal procedures, which could reduce his compensation, although it could be argued that he wasn’t given enough time. Failure of both sides not complying with the ACAS codes of practice could increase or decrease compensation, however Gethin’s case is strong due to the fundamental failings in the company process (Daniels, 2019).

The award could also be reduced based on contributory conduct (Lewis & Sargeant, 2020).  Gethin’s behaviour, even if provoked was inappropriate, contributing to his dismissal. Even if the tribunal decides that the process is poor and the dismissal was unfair, if evidence suggests the employee contributed towards his dismissal, then this can reduce the award (Lewis & Sargeant, 2020). 

Following the case of (Polkey v. A E Dayton Services, 1988), the tribunal can make a Polkey deduction, reducing the amount of financial award based upon the fact that if a fair procedure following the ACAS code of Practice had been followed, Gethin would have been dismissed as a result. Although considered this argument is weak as had a fair procedure been followed, it may not have resulted in gross misconduct allegations and subsequent dismissal.  

[bookmark: _Toc71460374]Recommendation
In this case, I would recommend settlement, without admission of liability in full and final settlement of the claim (Acas, 2018).  ACAS will then draw up the COT3 following the negotiations between the parties.  All negotiations and settlement agreements are confidential and the employee is not allowed to disclose the circumstances of the settlement (Lewis & Sargeant, 2020).  In this case, protecting company reputation is vital as tribunal decisions are published online. Reputationally, Gethin could claim he was unfairly dismissed as a result of whistleblowing or raising H&S concerns.  The impact of this publicity could cause loss of contracts with the local authority and schools. 

Settling also makes sense from a commercial decision.  The process will incur legal costs, management time and legal fees, without considering the impact on wellbeing.  Settling the case before the tribunal will allow the company to use the money for costs towards the settlement. If Gethin has another job, the settlement will be less.  It will be difficult to defend some of these claims for the reasons mentioned and the settlement fee will potentially be less damaging that the potential reputational damage.  

The maximum settlement entitlement is £2,500 plus £26,000 compensatory award, unless the whistleblowing claim is proven, then the maximum payment is uncapped.  The company will have to pay normal taxable payments through PAYE rules (HMRC, 2021).  The ex gracia payments made to settle claims are tax free up to £30,000 (Acas, 2018).   Settlement needs to be attractive in comparison to the potential award that he would get from a tribunal claim. 

Gethin ticked both compensation and reinstatement, however managing him afterwards may prove challenging, especially managing team dynamics.  It would be unlikely that the tribunal will suggest this as the relationships have already broken down.  

If there is any further information, I can help you with or you wish to discuss any of the above, let me know. 

Many thanks

Amanda Glanville


[bookmark: _Toc70877391][bookmark: _Toc71460375]Section B
[bookmark: _Toc70877392][bookmark: _Toc71460376]Email
To:   Mr Dave Thomas – Big Buses Limited	
From: Amanda Glanville 
Date: 20th March 2021
Reference: Advice on employment matters 
Hi Mr Thomas, 
Thank you for your email.  I have provided advice in basic outline form for the employment issues outlined below:
[bookmark: _Toc71460377]Julie Davies 
From an eligibility perspective, Julie is employed and has 19 months service.  If this is her first request for flexible working in the last 12 months, then she is eligible.  Once an employee has 26 weeks service, they can apply for flexible working request (CIPD, 2021b). An employee has the right to apply for flexible working if they are a parent, carer or returning from maternity leave (Acas, 2014).  

I would need to know if you already have a flexible working policy and if so, that it complies with the ACAS code of practice in relation to flexible working, but in this situation, I am basing my advice on a flexible working policy not being in place.    It is imperative that any actions follow the ACAS code. 


You need to acknowledge receipt of the email.  Julie will need to submit her request using a flexible working application form, completing both sides.  She will need to provide explanations for the reasons and her assessment of why she doesn’t believe this will cause an impact on the organisation (CIPD, 2021b). Information will include date sent and date that she would like it to start, outline any previous requests made for flexible working. This will also allow her to consider the impact prior to the meeting to create a more balanced discussion (Acas, 2014).  Once the form has been submitted, you have three months to decide, although this can be extended if both parties agree (Acas, 2021b).  Section 47e of the ERA state employers have a duty to look at flexible working request fairly (Employement Rights Act 1996). 

Following receipt of the form, the process involves an initial hearing, initial decision, outcome letter and right to appeal and then an appeal hearing if needed (Acas, 2014). It is important to consider roles in this process and I would suggest you delegate the other processes as this will allow you to hear the appeal if needed for appropriate hierarchy. 

Her line manager needs to set up a meeting, using the form as a basis for discussion. In this meeting, outline elements within the request.  
1. [bookmark: _Toc71460378]Working from home on a Monday and Friday:

The argument she will not have the interaction with the rest of the team she needs to do her job properly is weak.  Julie will interact with her colleagues the other three days a week and can interact virtually.   She has been working from home for the last year and if no concerns were raised in terms of working ethics or standard of work, it would be difficult to turn down as identifies as demanding presenteeism (CIPD, 2021c). I would suggest considering this request unless there is a genuine business reason for turning this down.   The argument about being supervised is weak as she has worked unsupervised from home for the past year. 

2. [bookmark: _Toc71460379]Change of hours: 

In relation to the change of hours of work, if you can’t accommodate this request without taking on additional costs, this would be a legitimate business reason for refusing the request. Inability to redistribute, suggesting giving work to other staff members can also be claimed as not equitable.  If the company won’t have adequate cover after 3:00 PM, this is another reason to reject the request.  If her mother is disabled, it may you also need to consider Associated Disability Discrimination (Acas, 2014).  Once agreed, all flexible working requests are a legal change to the contract of employment (CIPD, 2021b).  It is also worth considering the obligation of the employer to consider alternative options as in the case of ‘XC Trains Ltd v Cd’ (2016) whereby the EAT outlined that not changing hours was indirect sex discrimination, putting the emphasis on the employer to think creatively about how to cover the shifts (Daniels, 2019). 

3. [bookmark: _Toc71460380]Lunch breaks: 

Julie also suggest that she would go without her lunch break. The company has a duty to provide a minimum of a 20 minute break if working every six hours (Working Time Regulations 1998).  I would suggest this is not considered as regular rest breaks promote wellbeing and provide rest (CIPD, 2021d).  In addition, it is a legal requirement for an employer to provide rest breaks for their employees (Daniels, 2019).  The case of ‘Grange v Abellio London Limited’ (2016) employers need to proactively ensure provision is in place for workers to take breaks. 
Another consideration is a agreeing a trial period to test new arrangements, remembering the if it demonstrated that it arrangements work.  Consideration should be given to being able to decline as a result of a genuine business reason after the trial (Citizens Advice, 2020).

[bookmark: _Toc71460381]Lucy Bell

As Lucy has raised a grievance, you need to acknowledge the grievance within seven days of receipt as outlined in the Acas Codes of Practice (Acas, 2015).  I would suggest that firstly, you approach Lucy to see if this can be dealt with informally.   It is Lucy’s right to raise a formal grievance (Lewis & Sargeant, 2020).  
If formal, you need to formally confirm you have instigated the grievance policy.  Organisations are required to have a grievance policy, but if this does not exist, use the ACAS grievance policy on discipline and grievance.    You will need to appoint a Grievance Officer to take the initial meeting and statement, then investigating the grievance.  They should be independent, allowing you then to hear the appeal (Acas, 2015).  

Following the grievance investigation, communicate the outcome of the grievance back to Lucy, consider what Lucy’s desired outcome was as this will indicate the resistance to the outcome (Daniels, 2019).  

The main areas for the grievance are: 
1. [bookmark: _Toc71460382]Disclosed personal sensitive data:

The line manager has processed sensitive personal data, relating to Lucy without consent, breaching the (Data Protection Act 2018), namely unlawful processing of personal sensitive data, giving Lucy  the right to report the breach to the ICO (Information Commissioners Office, 2020).  This will need investigating as there is no excuse for disclosing this information and the company could not defend this. Remedial action could include Data Protection Training. If Lucy has a disability, she could argue she is subject to a detriment   as she did not want this known to her co-workers (Lewis & Sargeant, 2020).  
 
2. [bookmark: _Toc71460383]Return to work meetings:

Legal obligations are placed on employers under statute to consider their duty of care for employees (Health and Safety at Work Act 1974). Return to work meetings are in the employees best interests to carry out workplace assessments and make any adjustments required.  I would provide clarification assertively to all staff that the practice of holding return to work meetings is a legitimate practice and is sanctioned by the health and safety at work act and by our legal obligations to the duty of care on all employees. 

3. [bookmark: _Toc71460384]Disclosing sickness information:

In relation to the point that ‘managers need to be able to inform other staff when someone has phoned in sick to arrange cover’, the managers can do this stating the staff member is not in work as unwell. This is classed as legitimately discussing absence for a genuine business reason (Data Protection Act 2018). There is a need to consider the principle of portionality  with data only being shared where there is a need to know and in a proportionate and legitimate way (Lewis & Sargeant, 2020) From a Covid-19 perspective. Only tell staff who need to know, if they need to self-isolate, get a test or are living with someone who has someone shielding and they have had contact with them.  Find out who the employee has seen and make them aware (Public Health Wales, 2021) 

[bookmark: _Toc71460385]Storing records

In relation to your final point in terms of keeping records, good management of records will protect business critical information, increase business resilience, improve efficiency, comply with legal requirements, reducing litigation and reduce storage costs (HM Revenue & Customs, 2019).  The company are legal obliges to meet the requirements for the retention and disposal of records in accordance with relevant legislation (Data Protection Act 2018) (UK General Data Protection Regulation 2018), recognising significant changes to this legislation in 2018 (Lewis & Sargeant, 2020).   

In terms of employee medical details, a health record needs to be kept for any employees requiring health surveillance, linking any exposure with side effects, but not containing medical records. These must be detained for 40 years from the last entry, in a secure and suitable format (HSE, 2020).   It is vital you consider security, both in terms of your paper based and electronic systems and it is recognised as good practice to have a document retention policy (CIPD, 2020b). 
The statutory period for retaining accident books is three years from the last date of entry and it involves a child, records should be kept until the individual reaches their 21st birthday (CIPD, 2020b).  

[bookmark: _Hlk71466548]The recommended retention period relating to sickness pay, self-certificates and occupational health documentation is governed by the Statutory legislation (Maintenance of Records) (Revocation) Regulations 2014) (Gov.UK, 2019).  There is no statutory retention period, however employers must keep sickness records to meet the needs of the business.  It's advisable to keep records for at least 6 months after the end of the period of sick leave, in the event of a disability discrimination claim.  The right to bring a personal injury claim is 3 years and contractual claim on the grounds of breaching an employment contract (CIPD, 2020b).   Sharing data is share as little personal and sensitive information when needed, disseminating proportionately to ensuring compliance (ICO, 2015).  
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