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1.1 Transfer of Undertakings (Protection of Employment) – TUPE transfer.
According to ACAS (2021a) and CIPD (2021), the TUPE transfer applies when the contract ends, and a business decides to retain work in-house (in-sourcing) or when economic assets (includes employees) are transferred from one company to another. In the Big Business Ltd case, the transfer would qualify in both categories as a business transfer and a service provision change simultaneously (Working Families Organisation, 2021). Additionally, the TUPE transfer is considered (ACAS, 2021) because Illuminate's employees are assigned to an organised group; they deliver services to the BBL in proportion to 85% of their working time.
On the other hand, according to ACAS (2016), to consider the service provision change, covered by the regulations 2006, activities undertaken before and after the transfer should remain fundamentally the same. However, the BBL decided to restructure the working system, where employees work on both, maintaining production equipment, and managing general electric issues. Maintaining machines requires applying different skills techniques and using different tools. Therefore, this situation could not be seen as a TUPE transfer, both working conditions and job description will change.
Nevertheless, the TUPE regulations allow provision for change in the contract, in certain circumstances. According to ACAS (2021a), changes can include any redundancies, restructuring an organisation, job role or work location. CIPD (2018) points out that the only legally permissible way for variations of transferred employees' contracts is to demonstrate reasons connected with the transfer, economic, technical, and organisational, known as ETO reasons. In BBL case, an economic and organisational measures (ACAS, 2021d), thus essential cost-saving requirements and restructuring working processes to improve performance and stay competitive in a fast-changing market, are valid ETO reasons. Therefore, the company should be entitled to change transferred employees' job descriptions and add additional activities enabling them to work on machine maintenance. However, that can be changed only after consultation and the agreement affected staff.    
FINAL CONCLUSION
 
Despite ACAS (2016) and CIPD (2021) stating clearly, that the transfer was under the TUPE regulations, transferred employees need to continue the same activity. As the BBL considers improving productivity and implements a new working system to cut organisational costs, Illuminates would have additional tasks to perform. Their role would require additional skills to maintain the production equipment. However, TUPE regulations permit a change to a job description using the ETO measures. In the BBL case, it would be the economic and organisational reasons. Therefore, the TUPE transfer applies. 
Ad 1.2 Legal obligations of the BBL under the TUPE transfer.
When the TUPE transfer is considered, the BBL is obligated to inform all transferred employees, that their employer has changed. Failure to do so could be challenged at an Employment Tribunal for breaching TUPE regulations (CIPD, 2021).


llluminate's employees are transferred under the same terms and conditions of their contracts (ACAS, 2021a), such as: 
· pay, including any overtime pay,
· contractual bonuses,  
· sick or annual leave, 
· insurance-based benefits. 
Additionally, transferred employees preserve the continuity of service and receive protections around dismissal or redundancy.
CIPD (2021) points out that the transferee is also responsible for any ongoing claims, including unfair dismissal, equal pay, or discrimination claims, excluding criminal liabilities. The BBL is also liable for outstanding salaries or unpaid bonuses (ACAS, 2021a). 
The personal pension rights are automatically transferred, and the BBL must pay the same amount into an employee's pension. Nevertheless, a workplace pension is exempt from TUPE, and the BBL is not obligated to continue the same pension. However, should provide an alternative scheme (ACAS, 2021a).
Ad 1.3 'Illuminate's liability and due diligence during the TUPE transfer. 

According to ACAS (2021 a) guidelines, a transferor is obligated to provide employees' data to the transferee, known as employee liability information. The liability information includes employee identity, age, terms and conditions of employment, agreements between Illuminate and a trade union (FEW), that affect terms and conditions, active disciplinary and grievance records, ongoing cases from the last two years. Additionally, outstanding claims presented against the employer must be shared. 
 ACAS (2016) warns that this data should be provided at least 28 days before completing the transfer. If the transferor fails to meet this requirement the BBL is eligible for compensation. Compensation is an equivalent of £500 for each employee for whom the information was not provided or was incorrect. 
Illuminate needs to 'Inform' and 'Consult' its staff about the transfer (CIPD, 2018). There is a recognised trade union; therefore, good practice suggests consulting TUPE transfer with this trade union on behalf of affected employees. During consultations, the outgoing employer should discuss with the trade union any changes to work procedures ('measures') in connection with the transfer that will affect the transferring employees (ACAS 2021a). 
According to CIPD's guidance (2021), both the transferor and transferee would be liable to pay compensation (the equivalent of 13 weeks' pay) to any involved employees if they fail to consult them or consult them incorrectly. 
Question 2 Redundancy. 

2.1 Selection issues

Illuminate's employees have been transferred under the TUPE regulations. Despite being nine-months after the transfer, the TUPE regulations apply and protect the terms and conditions of the contract and transferred employees for an indefinite period. The BBL can only conduct redundancies related to the transfer if it is a genuine redundancy situation and the changes are for ETO reasons (ACAS, 2021d). As explained in previous paragraphs, the BBL has demonstrated reasonable ETO reasons permitting changes in the workforce. Additionally, redundancies are related to TUPE transfer, as too many employees have been transferred for the same role.
Trade Union (IWU) associated with the BBL emphasises selecting individuals for redundancies, utilising a LIFO method, last in first out. This approach considers selecting the most recently employed individuals and retaining longer working personnel, hence rewarding seniority. However, Taylor (2019, p 389) has criticised this selection approach, because dismissal could be declared unfair and result in claims at an employment tribunal as discriminating a particular group, such as young people. However, in the 2009, case Rolls Royce versus Unite, the high court justified the LIFO method, but only because it was used as one of several other criteria for selection.  
ACAS (2021b) emphasises that transferred employees should be treated the same way as employees working for the BBL. Albeit the BBL has genuine redundancy reasons, a fair redundancy procedure may require the transferee to include employees from its existing staff in a redundancy pool with the transferred individuals. The BBL obligation is to follow redundancy procedures and apply selection criteria (Taylor, 2019, p 389), based on facts that are easy to measure and not affected by personal opinions. TUC (2022) warns that wrongly selected employees for redundancy could result in unfair dismissal claims. ACAS (2021c) and GOV.UK (2021) recommends using for fair selection criteria, scoring matrix for all employees involved. This method provides a clear and structured system for managing selection issues. The selection process could be easily explained and justified at the Employment Tribunal that the selection was conducted fairly. During this scoring selection process, followed elements should be considered Taylor (2019 p. 389): 
· Skills, qualifications, and experience,
· Standard of work and performance records,
· Attendance record - which excludes absences relating to disability, pregnancy, or maternity (paternity),
· Appraisal's markings,
· Disciplinary records.
An alternative to conduct selection is by asking for volunteers, known as non-compulsory redundancy. It is for BBL to decide whether to select an employee who volunteered for redundancy. Nevertheless, an organisation cannot offer voluntary redundancy to age groups eligible for an early retirement package - this could be seen as unlawful age discrimination. However, an early retirement package could be one element of a voluntary redundancy offer open to all employees.
Additionally, the financial matter needs to be considered while selecting redundant employees (Chrysos, 2021). Employees who worked for the company longer than two years are entitled to statutory redundancy pay. The longer the employee worked for the company, the higher the redundancy payment is. If Illuminate's employees were selected for redundancy, their contracts need to be checked, as they might be entitled to a higher amount. If the company would like to encourage voluntary redundancies, then redundancy payment should be higher.
2.2 A fair redundancy procedures – guidelines.  

ACAS (2021c) warns that the organisation should follow fair redundancy procedure, otherwise employees could have a case for unfair dismissal, despite the valid reason for redundancy. ACAS (2020b) emphasises that the organisation should seek other options before deciding on redundancies, including changing or reducing working hours, offering suitable alternative role (TUC, 2022), or seeking volunteers. There have been recorded examples of employees accepting reduced hours and more flexible working conditions to decrease the number of redundancies.
Common issues, while conducting redundancies are complaint from employees, that they were unfairly selected, not adequate information were provided or the whole process was poorly manged. Some of these complaints can be avoided or reduced by following ACAS (2021c) guidelines. 
When employees for redundancies are selected, there is a requirement to conduct redundancy consultations (Cuckney, 2021; Chrysos 2021). However, only employees who have worked for the organisation for at least two years are eligible to attend one consultation meeting to discuss redundancy (Citizen Advice, 2022). The consultation meeting is not required by law for employees who worked less than two years. 
As the BBL plans to make twenty-three employees redundant, there is a legal obligation to follow the collective consultation process (ACAS, 2021b), which means consulting redundancies with a trade union. As the transfer was under the TUPE regulations, the BBL must consult with FEW Trades Union regarding transferred employees. During these consultations, the BBL needs to justify why the redundancies are necessary, answer any questions and concerns of employees affected by the redundancies and discuss their financial entitlements (Chrysos, 2021). Additionally, the company needs to explain the reason why individuals were selected and how they can appeal (Citizen Advice, 2022). If an employer neglect or conduct an incorrect consultation process (TUC, 2022) this might result in a legal claim at the employment tribunal for unfair dismissal. For example, Gwynedd Council v Barratt and Hughes case in 2021 (Taylor, 2022) is an example of the importance of following correct procedures when conducting redundancy processes. In this case, no appeal against selection had been offered following a consultation stage in which the employees had not had an opportunity to raise their concerns about the chosen selection method. The Court of Appeal agreed that the dismissal was unfair.
Question 3. Contract change – Implementing mobility clause. 
Crossland Employment Solicitors (2021a) outlined options to consider while introducing changes to employees' contracts,  According to them an employment contract can be amended in a number of ways: 
· By employees' consent or collective agreement, 
· By unilateral imposition of new terms if flexibility clause allows for this in the contract,
· Enforcing mobility clause, by dismissal and re-engagement on new terms.
Variation by employees' consent.
The best practice for changing the terms and conditions is with employees' consent. The employer needs to explain the reason for the change and the consequences of staff not agreeing (Crossland Employment Solicitors, 2021a). CIPD (2022) advocates that conducting any contractual change to the employee's detriment should be recompensed with incentives, including additional holidays (Work Smart, 2021), a pay rise or a one-off payment in return for accepting changes (Crossland Employment Solicitors, 2021a). The disadvantage of this approach is gaining the employee's consent while offering a monetary reward will decrease organisational profit. 
According to Crossland Employment Solicitors (2021a), promotion is ideal for changing terms and conditions in contract. The promoted individual accepts work under a new employment contract and any additional requirements. The disadvantage of this method is that the promotion could be only considered for limited numbers of employees.   
Introducing changes to terms and conditions, before the annual pay review could be beneficial for the BBL (Crossland Employment Solicitors, 2021a), as the employees could be more willing to agree with the proposed mobility clause. 
Nevertheless, as mentioned in the query employees are hostile to the prospect of the mobility clause. Alternatively, the BBL can continue with the old terms and phase in the new terms as new staff are recruited and existing employees are promoted, leave or retire (CIPD, 2022). A disadvantage of this approach is that the change will be implemented over a long period.
Variation by collective agreement. 
The change will affect more than twenty employees' contracts; therefore it may be more appropriate to negotiate with recognised trade union as well as individual employees (Works Smart, 2021; ACASd, 2021). An employer is permitted to negotiate or change contractual terms and conditions through collective agreement but only when this agreement is formally incorporated in an employment contract (Working Families, 2021a). A disadvantage of this method is that employees can protest the change if they do not agree (Crossland Employment Solicitors, (2021a). However, it will be difficult to argue that an employee is not bound by the changes.
Imposing changes unilaterally and variation clause in the contract.
The appointment letter contains a variation clause, which potentially enables the BBL unilaterally vary terms and conditions. However, according to Taylor (2019) in principle, contracts cannot be change unilaterally by one party (Taylor, 2019). An unauthorised, one-sided variation is likely to be a breach of the contract of employment (WorkSmart, 2021). Additionally, there is an implied duty of mutual trust and confidence in all contracts and a flexibility clause does not automatically make the employer's actions lawful. The general rule is that implementing variation in a contract requires the consent of both parties (Employment Cases Update, 2010). 
Whether a variation clause will be effective, depends on the exact wording. Citizen Advice (2021b) points out, that an employer is unlikely to be able to rely on broadly written flexibility clauses. According to Working Families (2021a) and Taylor (2019, p35) a 'variation clause' enables employer to change terms without employee's agreement only for a relatively minor and reasonable changes, that are not detrimental to the employee, or meet business requirements. Implementing the mobility clause to terms and conditions, for the employer might not appear as a big change but it might negatively impact employees and their family life, or it may impact on childcare arrangements. Tribunals will be unsympathetic to employers who utilise such clauses to change fundamental terms of the contract without getting employees' consent to the changes first (Crossland Employment Solicitors, 2021a). Regardless of whether or not a contract contains a flexibility clause, it is essential that employees are consulted on any changes in terms and conditions. The BBL is obligated to meet with affected employees, or the union, and explain their reasons for the proposed change. Employees should be given a notice and time to consider the proposal. Additionally they should be able to suggest alternative ways of achieving the same result. For instant if the mobility clause is implemented for cost-saving reason, different cost-saving ideas could be considered (Work Smart, 2021). 
A good example is the case of Bateman v Asda Stores Ltd (Employment Cases Update, 2010) where ASDA successfully used a flexibility clause in its employee handbook to change pay and work structures. The wording was wide enough to enable Asda to impose changes without employees' consent. Additionally, The Employment Tribunal recognised that ASDA, while introducing the change to contractual terms and conditions did not breach the trust and confidence, as the organisation conducted consultation and provided enough notice. 
When implementation of change is not managed well and enforcing mobility clause by implementing changes without staff consent may decrease staff morale, productivity and commitment, damage working relations, thereby leading to increased levels of stress and absence. The employer risks losing valued employees Ultimately, infringed employees trust (Employment Cases Update, 2010; ACAS, 2021d). Despite the existence of a variation clause, which allows a variation of contract, there is the risk of exposure to legal claims. The tribunal could hold that as a fundamental breach of the contract; thereby, triggering the right for the employee to resign as a response to the change and claim up to £25, 000 compensation for unfair constructive dismissal (Crosland solicitors, 2021; Equality and Human Rights Commission, 2019). 
Disadvantage of this method is that defending an Employment Tribunal claim can be lengthy and expensive and could results in adverse impact on the reputation of the organisation resulting in challenges to attract new employees.
Dismissal and re-engagement on new terms. 
In the absence of agreement or unsuccessful negotiations with the trade union as a final option, the BBL may dismiss employees and offer to re-engage them on revised terms and conditions. ACAS (2021d) advocates, that employers should explore all other options and attempt to reach agreement on any proposed change before deciding to fire and re-hire on the new terms. ACAS (CIPD, 2022) warns, that this is an extreme method that might cause serious long-lasting damage to trust and working relations. Such an approach brings the risk of losing valuable personnel, legal claims and most definitely an adverse impact on staff morale. However, if change cannot be agreed and fire and re-hire is the last option, an organisation needs to show a good reason to justify dismissal. In the BBL case, the reason is, that the business needs to evolve to remain competitive in the market and react to changing economic circumstances. To follow a fair fire and re-hire procedure, the BBL is obligated to pay the correct contractual notice and place an offer to re-engage on the new terms immediately on termination. If the BBL ensure the processes are followed, that will protect employer from a breach of contract claim. Nevertheless, they still may have a claim for unfair dismissal.
The conclusion. 
The BBL implement the mobility clause to enhance profitability and flexibility. Utilising extreme methods, such as imposing changes unilaterally or fire and re-hire, the company risks losing more time and money to defending themselves at the employment tribunal. Additionally, there is chance of losing good employees. During a time of skills shortages (Taylor, 2019), the employer cannot afford to lose its qualified workforce, or lose their trust. Every effort should be made to reach an agreement with employees and Trade Union before moving to fire and rehire method. Taylor (2022) Fire and re-hire should be understood to be an extreme step that can seriously damage working relations and has significant legal risks for organisations. 
Taylor (2022) and ACAS guidance issued in November 2021 helps to define techniques to promote good practice when introducing a change, these include asking for volunteers, limiting changes to new recruits, or balancing the change with other incentives, such as additional holidays, monetary.  
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