 Essay on non-fatal offences

A non-fatal offence would be considered under English law to be an attack directed at another person that did not result in the person's demise. Currently, the basis for the law surrounding non-fatal offences is set out in the Offences Against the Persons Act 1861 (OAPA,1861). When the OAPA 1861 was drafted it did not create any new offences but simply consolidated existing acts from other pieces of legislation into one act. The criticisms from academics and professionals alike are that as a result, this has left the act in a state of confusion with one of but not limited to a complaint of there being no clear hierarchy of offences, archaic in nature, and lacking coherence. 

In 2015 the Law Commission published a scoping report criticising the archaic and confusing state of the current legal framework on common law and legislation to the Offences Against the Persons Act 1861 arguably making this piece of legislation difficult to understand, suggesting that it requires reform. 
Within this report, the Law Commission have put forward their recommendations to the Government that could assist with making essential changes to the law surrounding offences against the person, subsequently adopting a similar version of the Home Offices draft bill 1998. Currently, there are no offences listed that fall between the threat to kill and a threat to assault, with a threat to kill carrying a maximum sentence of 10 years and a threat to assault carrying a maximum sentence of six months. If the recommended modifications are implemented, it would ensure that the true nature of the relevant violent behaviour is recognised for exactly what it is (The Law Commission,2015). 

The report, stated many criticisms towards the OAPA 1861 due to its incoherent and confusing state as it forms the basis for approximately 200,000 prosecutions for violent behaviour every year the emphasis on it requiring amendments is strong. The recommendations that have been put forward by the Law Commission are to modify the act to reflect the nature of the cases that are prosecuted under the OAPA 1861 in todays’ society and create much-needed efficiency as it has been argued that the out-dated language creates unnecessary delays in interpreting the outdated legislation (Eugenicos, A. 2017). 

Section 47 of the OAPA 1861 has been specified in the report of the Law commission as in need of reform, Section 47 contains the offence of assault occasioning actual bodily harm, also known as ABH this is defined as an offence being committed ‘when a person intentionally or recklessly assaults another, thereby causing actual bodily harm’ also carries a maximum sentence of five years imprisonment (Crime Prosecution Service, 2020). 

Also argued is that the Law Commissions report despites its efforts in suggesting reform of the OAPA 1861, not enough has been addressed, there have been areas that have been omitted from the report possibly due to the controversial and complex issues for example the Law Commissions report did not fully explore the issues surrounding the reckless transmission of disease. it has been argued a more detailed review on this area could be needed, as various topics have not been included as the analysis of the practical element of the offence have not been addressed. More direction on how to address the practical considerations of this offence should be included within the report (Demetriou, S 2016). 

Currently, the OAPA (1861) serves as the basis for a prosecution of largely surrounding common law and legislation that is currently over 160 years old, which is much disparaged by today’s Criminal lawyers as stated by Gardner (1994, p. 502). 

Gardner (1994, p. 503) continues his critique focusing largely on the offences under sections 18, 20, and 47 arguing that they no longer serve as an adequate guide, therefore 'violating' the rule of law as it fails to define any rational explanation and due to this it neglects to provide adequate coverage of the fundamental offences that the law today should be concerned with. With sections, 18, 20, and 47 forming the basis for prosecutions of the main offences concerned with the OAPA 1861 the act fails to provide sufficient definitions of the offences, making the law confusing and unclear. Gardner also argued that the offences listed within these sections 18, 20, and 47 have not been drafted in any logical order. 

Favouring the need for reform for the act specifically focusing on sections 20 and 47 is due to the lack of distinction between the sentences for each offence, both of the offences within these sections of the act carry a maximum sentence of 5 years imprisonment, however, the actus reus elements of these offences have distinct differences. To convict under section 47 requires proof of actual bodily harm whereas in section 20 the prosecution would need to prove grievous bodily harm a higher degree of harm. Moreover, in the case of DPP v Smith (1961), it was determined whether the mens rea for murder was subjective or objective, whereas the defendant stated he did not have the mens rea for murder however it was determined that a reasonable person would have anticipated that as a result of their actions it is likely that the victim could be harmed thus creating the subjective test (R v Cunningham, 1957).

On the contrary, there have been cases where the defendant could not be found guilty of the alleged offence however was found guilty of actual bodily harm under section 47 of OAPA 1861 (R v Miller, 1954). 

Under Section 18 of the OAPA, 1861 is the most serious of offences which is grievous bodily harm and wounding with intent with a maximum sentence of life imprisonment, whereas under Section 20 of the OAPA 1861 falls the less serious of the two crimes which are inflicting bodily injury with or without a weapon also known as actual bodily harm this carries a maximum sentence of five years imprisonment. By definition, both of the offences that fall under sections 18 and 20 must be unlawful and malicious. However, the use of the term malicious within Section 18 specifically has proved problematic in application in some cases which could often require clarity from the courts and in some cases have been advised to be ignored as it serves of no relevance as can be seen in the case of R v Mowatt (1968). Moreover, it can prove relevant if the defendant resists or evades arrest and is subsequently charged under section 18 of OAPA 1861.  

The Crown Prosecution Service states that the key distinction between section 18 and 20 is one of mens rea, within the offences under section 18 the prosecution must prove that the defendant had intended to wound or cause grievous bodily harm acting in such a way to bring this about, a key indicator of intent would be repetitive actions or a planned attack, selection of an object such as a weapon to assist with the offence would show clear intent (R v Bollom, 2004). 
Whereas under section 20 it must be proved that the defendant intended or foresaw that their actions would have resulted in physical harm to a person and was aware of this at the time, this offence consists of two offences one of grievous bodily harm and secondly malicious wounding, therefore the defendant actions are not limited to physical harm, psychiatric harm is also considered. Due to psychiatric harm now being considered is a form of Actual Bodily Harm and has now been determined that physical elements don’t always have to be present to constitute actual bodily harm it is important to note that this is not currently included within the OAPA 1861 showing that the need for reform to include areas that wouldn’t have been considered in 1861 but need to be considered today, making it unclear as it does not state clearly what the mens rea of the offences are, therefore making the law heavily reliant on past cases to establish the mens rea an example of this can be seen in the case of R v Ireland and Burstow (1997).

The House of Lords extended a judgment on a previous case to determine that psychiatric injury could result in or be classified as actual bodily harm, as the court determined that it did not require the application of physical force, currently, the law is heavily reliant on past cases to assist in determining case outcomes due to the confusing state of the OAPA 1861 as there have been many criticisms on the lack of definition for each offence (R v Chan Hook (1994)).

It could be argued that the need to consistently rely on case law creates inconsistencies and uncertainty in the law as it is stated within the Law Commission report that Judges have complained that the law is not clear (The Law Commission, 2015 pp 39).


From the application of these cases, Lord Steyn stated that it needs to be examined whether the current law provides adequate sanctions for these types of cases, stating that a stalker may intend to terrify a woman and succeed, 'is he beyond the reach of the trilogy of sanctions in the Act of 1861'? (Lord Steyn, 1997). 
Another example of this would be a case in which the courts had determined that words alone can constitute an assault, where no physical activity had been present however, due to the fear that the intended victim had of immediate violence, it was determined that this constituted a reason to convict for assault occasioning in actual bodily harm caused solely by words (R v Constanza 1997). 

In recent years the archaic nature of the OAPA 1861 and the outdated language within the act has faced some criticism from the media stating it is notoriously difficult to understand and obscure as it refers to terminology no longer used or recognised in law today, with the news article in favour of reform it goes on to say that there is a need to abolish the terminology of grievous and actual bodily harm and should be replaced with the more appropriate and clearer term of ‘intentionally causing injury’ claiming that reform of the act would reinstate the use of the courts valuable time (Barrett, D 2015). 


On the contrary, while acknowledging that there is a need for reform it has also been argued that despite the outdated language and confusing state of the OAPA (1861) it does still somewhat work as it is still being used every day to prosecute in England and Wales despite the criticism the act has faced over the recent years (Love, 2021). 

In conclusion, the Law Commission seemingly have reasonable cause for wanting some clarity on the outdated Offences Against the Persons Act 1861 opting for a more logical approach, with a clear hierarchy of offences and leaving behind the outdated language and undefined offences and by doing that freeing up vital resources and costly court time. Moreover, it is important to address the issues raised in whether enough reform has been projected, by not addressing the more complex and controversial issues suggests that the reform of the OAPA 1861 would be left incomplete. As the OAPA 1861 currently serves as the basis for a large number of prosecutions each year modification of the OAPA 1861 could potentially be imperative for the future of common law ensuring that the prosecution can clearly define the large volume of violent behaviour crimes that are prosecuted each year. As many of the case examples show the resolution for the judgment issued in some cases did not come from the act itself however came from past case law thus proving the need for modification. The lack of definition specifically for the mens rea of the offences has been proven to lack consistency, which is why the recommendation for reform has been suggested to create a cohesive, consistent and reliable act. 













































REFERENCE LIST 

Barrett, D. (2015) ‘Reform violent crime laws and re-name GBH and ABH offences, says experts’, The Telegraph. 3 November. Available at: https://www.telegraph.co.uk/news/uknews/crime/11970872/Reform-violent-crime-laws-and-re-name-GBH-and-ABH-offences-say-experts.html (Accessed: 13 February 2021). 

Crime Prosecution service (2020) Offences Against the Person, Incorporating the Charging Standard. Available at: https://www.cps.gov.uk/legal-guidance/offences-against-person-incorporating-charging-standard (Accessed: 10 February 2021).

Demetriou, S. (2016) ‘Not Giving Up the fight: A Review of the Law Commission’s Scoping Report on Non-Fatal Offences Against the Person’ The Journal of Criminal Law, 80(3) pp 188-200. 

Eugenicos, A. (2017) ‘Should we Reform the Offences Against the Person Act 1861?’ The Journal of Criminal Law, 81(1), pp 28 – 32. Available at: https://journals.sagepub.com/doi/pdf/10.1177/0022018316685478 (Accessed: 9 February 2021).  

Gardner, J. (1994) ‘Rationality and the Rule of Law on Offences Against the Person’, in Cambridge Law Journal 53(3) 502-523.  


Steyn, L. (1997) ‘Judgements – Regina v. Burstow Regina v. Ireland’, House of Lords, 24 July. Available at: https://publications.parliament.uk/pa/ld199798/ldjudgmt/jd970724/irland01.htm (accessed: 12 February 2021).   

a) The Law Commission (2015), Reform of Offences Against the Person. Available at: https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2015/11/51950-LC-HC555_Web.pdf (Accessed: 8 February 2021). 

b) The Law Commission (2015), Reform of Offences Against the Person, Pp39. Available at: https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2015/11/51950-LC-HC555_Web.pdf (Accessed: 8 February 2021). 

Love, S. (2021) ‘The Massively Outdated Offences Against the persons Act 1861 Shows How Well the Common Law System works’ Oxford Royal Academy. Available at: https://www.oxford-royale.com/articles/offences-against-the-person-act-1861-needs-reform/ (Accessed: 9 February 2021). 



Case List

DPP v Smith (1961) AC 290 

R v Bollom (2004) 2 Cr App R 6

R v Chan Hook (1997) 1 WLR 689

R v Constanza (1997) Crim LR 576

R v Cunningham (1957) 2 QB 396

R v Ireland and Burstow (1997) UKHL 34

R v Miller (1954) 2 Q.B. 282

R v Mowatt (1968) 1 QB 421 

Legislation 

Offence against the Persons Act 1861

