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Part I
Introduction-Summary to the case

Plagiarism is a known wonder in popular music. Over the past years, the number of cases involving copyright infringement has increased, and surely becoming a growing topic in the music industry. Similarities between two musical works aren’t always deliberate, and it is possible for an artist to copy someone else’s work unconsciously. Harrison, Ann (2011) comments that whether a song is an innocent sound alike or not, it comes down to whether it’s mirroring the idea of the original or if it uses a substantial part of the same one.  Copyright is a very complex concept and it’s generally understood as being ‘a bundle of rights’ (Frith. Simon, Marshall. Lee, 2004). Those who don’t necessarily come from a legal background can find it challenging to understand. 

One very caught on case that stands out to many in the industry is Led Zeppelin and the controversy surrounding their rock anthem ‘Stairway to Heaven’. This is not the first time that the band has been accused of plagiarizing other artists but this is one of the most stand out cases following the victory of Marvin Gaye’s estate over Robin Thicke’s “Blurred Lines” lawsuit.
   Although this dispute has been brewing for many years, it has only come to light in 2014 when Michael Skidmore who represented Spirit’s deceased guitarist Randy Wolfe sued Led Zeppelin for copyright infringement. Further accusations included right of attribution as well as falsification of rock ‘n’ roll history, as Zeppelin were alleged to have copied significant portions of ‘Stairway to Heaven’ from Spirit’s guitarist Randy Craig Wolfe’s composition ‘Taurus’.  Michael Skidmore as trustee for the Randy Wolfe trust v. Led Zeppelin, et al (2015) states that general jurisdiction was claimed due to the continuous exploitation of the song as well as the large amount of revenue collected by Zeppelin including physical sales, digital downloads, radio and television play. Grow, Kory (2016) states that the lawsuit stemmed from a 2014 filling made by Francis Alexander Malofiy, which stated that Led Zeppelin had made an appearance on the same bill as Spirit in their early years, which would confirm access to the song ‘Taurus’. It was further added by Malofiy that a year after touring with Spirit, Jimmy Page (guitarist from Led Zeppelin) composed ‘Stairway to Heaven’, willingly and knowingly committing infringement. Grow, Kory (2016) further comments that even though Led Zeppelin’s lawyer had asked the judge to rule in their favor without the case going to trial, on April 2016 it was determined that the case would go to trial as the judge detected both songs were similar enough to warrant a hearing in front of a jury stating that ‘similarities between the songs transcend its core structure’. In later months, the Jury trial went in favor of Zeppelin (the defendants), concluding that the two songs weren’t substantially similar under the extrinsic test even though it was also found that the members of Led Zeppelin had access to ‘Taurus’. 

2 years later following the verdict, a three -panel judge unanimously ruled that the case would be sent back to another trial as jurors were misled about copyright law due to ‘erroneous jury instructions’ (Press. Alternative, 2018). One of those instructions being an important principle of copyright according to attorney Wesley, Lewis (2018) that mentions that while individual elements such as chord progressions and notes may not be protected through copyright, an original combination of those elements may very much qualify.
But where do we draw the line? This essay will investigate this court case in more detail and further analyze the theories behind Led Zeppelin’s trial reversal in order to learn more about the fine line between plagiarism and inspiration. This will be done by taking a closer look at the Appeal of the Ninth Circuit and analyzing the misleading instructions given to the jury. 
















Part II- Analysis

This chapter will be focusing on the analysis of the lawsuit and trial and what merited its reversal. Even though both ‘Stairway To Heaven’ and ‘Taurus’s similarities were mentioned back in 1996 by Spirit’s guitarist Randy Wolfe whom he felt it was a ‘rip-off’, it wasn’t until 2014 that the lawsuit was filed against Led Zeppelin by Spirit’s bass player Mark Andes and attorney Francis Alexander Malofiy. According to Rock, Classic (2018), this was firstly an attempt to ‘stop the re-release of the track as part of Led Zeppelin’s re-master series‘, in order for Randy Wolfe to receive credit for the track. Following a court declaration made by Jimmy Page on February 2016 stating that he hadn’t heard ‘Taurus’ until 2014, a judge ruled that both Robert Plant and Jimmy Page himself would be facing a jury trial. Skidmore v. Zeppelin et al. No. 2:14-cv-03089 (2014) states that causes of action of the lawsuit include substantial similarity and access between both musical works, which can be proven with direct or substantial evidence if Led Zeppelin have indeed had access to ‘Taurus’ prior to ‘Stairway to Heaven’. Sanders, Rick (2018) commented access can be easily proven but when it comes to copying, evidence is necessary. It’s a fact that Led Zeppelin opened shows for Spirit in the US back in 1968, in which ‘Taurus’ was played which could have led to the influence Jimmy Page to compose ‘Stairway to Heaven’. Which means the defendants are liable of copyright infringement.  This argument in itself doesn’t correspond to Page’s statement in regards to his late access to ‘Taurus’ in 2014. In a 1972 interview, Jimmy Page also described Spirit’s performances striking ‘at an emotional level’. It is also important to add according to Grow, Kory (2016) that in 1991 interview, Randy Wolfe was seen not showing any issue in regards to the songs’ similarities and no intent to a lawsuit, which Malofiy stated that it was taken out of context.
The more access there is, the less probative similarity is needed to prove copying and vice versa. This is what Sanders, Rick (2018) refers as ‘Inverse ratio rule’. He further adds that proving copying is one out of a two-step process.  This means that even though copying was proven, infringement is not necessarily included. But even if the plaintiff has access to his favour, is it sufficient evidence of copying? It is inappropriate to weigh access against substantial similarity. If two individuals have copied the same work and one had more access than the other, wouldn’t it be illogical to accuse only one of them of infringement? 
Two other counts of action included in the lawsuit was contributory and vicarious copyright infringement, which means members of Led Zeppelin are also accused of being aware and willingly participating in the infringement of ‘Taurus’ as well as its continuous exploitation of the song its financial rewards. However Sun, Rebecca (2016) mentioned during an interview with CNN that an economic expert was brought in to calculate the value of Zeppelin’s catalogue, which totalled at just under $16 million for the past 3 years. It was yet to be determined how much of that value was attributed to ‘Stairway To heaven’ if they could even determine it. There aren’t facts suggesting that the members of Led Zeppelin exercised control over the promotion and marketing of the products derived from ‘Stairway to Heaven’.  Grow, Kory (2016) states that even if Wolfe’s estate had won, they would only have been entitled to a revenue share of 3 years, as copyright infringement claims are subject to a 3 year statue of limitations. Because this case involves acts of infringement from before May 31st 2011, it’s unreasonable to rely on existent evidence of 17 or more years old to establish general jurisdiction (Michael Skidmore as trustee for the Randy Wolfe trust v. Led Zeppelin, et al (2015). 

Following these counter arguments, on June 23rd 2016, Led Zeppelin won the lawsuit, with the jury ruling that ‘Taurus’ was not intrinsically similar to ‘Stairway to Heaven’. But on September 28th 2018, a new trial has been ordered, which will be further discussed and analyzed. According to Maddaus, Gene (2018) it was claimed that the district court judge delivered erroneous and misleading instructions in regards to copyright technicalities to the jury. Thus leading to the re-opening of the battle between both songs in question, which could result in prejudice to the case. The instructions failed to make clear to the jury that an arrangement of non-protectable element such as a chord progression can be merited copyright protection. A musical analysis of both songs can be found further down this essay. 

Since this instruction regarding the works made up of unprotected elements never came, it looked good for Led Zeppelin’s case. Thus it was foreseeable to conclude that this would lead to a verdict in favor of Zeppelin.
  During the trial, the jury was not legally allowed to hear the original recordings for a verdict to be determined, as it would be deemed confusing, although Skidmore’s attorney made an attempt to play videos that weren’t admitted into evidence. This led the judge to be deemed faulted and abusing discretion in excluding evidence, which wasn’t the case. In regards to these evidentiary issues, it’s understandable to argue that showing auditory evidence seems like an obvious action to take in order to speed up the process of the trial. But ‘Taurus’ was under the 1909 copyright act and it was concluded that the protectable copyright of the same was the musical transcription and not the sound recording. So in order to prove substantial similarity, Skidmore would have to rely on transcript rather than the recording. Even though these could be observed as assumptions, there is an important point that should be argued regarding the jury’s experience in music reading. What if the jury at this trial wasn’t schooled in music theory or analysis? It is valid to argue that although an expert was involved, it is not suitable to rely on the jury to evaluate the degree of significance or similarities between the music transcriptions involved.  This could result in a biased non-informed verdict and it’s this essay’s writer’s opinion that this could be a small but simple justification for the reversal of this trial. 
















Part III- Stairway to Heaven vs. Taurus – a brief musical analysis 

Following the announcement of Led Zeppelin’s appearance in court over ‘Stairway to Heaven’s dispute, many individuals from fans to expert musicians had several opinions regarding whether there was actually a copyright infringement, leading to some of them to make their own analysis. Although some of them were biased commentaries defending Led Zeppelin’s legacy, these are still relevant and should be considered. No doubt both tacks sound similar of a random listener, but should it be considered copyright infringement? 
 
Both songs are in the key of Am and both feature an Am chord with a descending lament bass line. It’s also relevant to mention the similar feel and tone of both works.  TJR for Music (2014) stated on his YouTube tutorial, that having an Am (or any minor chord) with a descending bass line is not an uncommon feature as lots of songs have it. He further adds the example of another Led Zeppelin song ‘Baby I’m gonna leave you’ that does contain that feature.  When it comes to the differences, while ‘Taurus’ stays on Am, ‘Stairway to Heaven’ flows from Am to D with an F# in the bass, then concludes with a major 7th (G-Am). Although these songs have similar chord progressions, it is important to point out that a chord progression can’t be copyrighted. TJR for Music (2018) on one of his follow-ups to his tutorial, stated that the defining factor that diferentiates a musical work is what you bring to that progression, such as nuances and changes. We can argue that these are different songs with similar chord patterns and phrasing. But ‘Stairway to Heaven’ has a second melody ascending along the descending bass line (A-B-C-F#) formally known as arpeggios, which go over a wide range than ‘Taurus’. These arpeggios are the main feature which makes the Zeppelin’s song so familiar to people. During his interview with CBC News, Evan, Rick (2016) supports how this chord progression can’t be considered copyright infringement by pointing out a few songs with the very same chords, such as ‘Blue Skies’ by Irving Berlin (1927) and ‘Funny Valentine’ by Richard Rodgers (1937). He also further states that both musical works are not the same and it’s all a matter of coincidence. Although his opinion could be biased for being a Led Zeppelin fan, this is still a valid point. Everyone borrows ideas, and it’s argued that the important factor is what the artist brings to that idea and how it’s developed. Brook, Eric (2016) also argues that both works are not the same, as they only share four identical notes.
Different artists indeed constantly use similar chord progressions such as The Beatles’ ‘Michelle’ or Mary Poppins ‘Chim Chim Chiree’, but both of these songs sound nothing like ‘Stairway to Heaven’, whereas ‘Taurus does have similarities in composition. We also have to consider the fine line between inspirations vs. plagiarism. Chord progressions can’t be copyrighted, however the way it’s played, its style, rhythm and feel creates what’s called a riff, and these are protectable by copyright.  TJR for Music (2018) brought a very interesting point in regards to borrowing chord progressions and making it you own work. The opening of ‘Smoke on the water’ by Deep Purple is a chord progression but it’s also a melody, which instantly turns it into a riff. It’s what distinguishes this very song, so in this particular case using this progression with different lyrics and melody would be liable for a copyright infringement lawsuit. 



















Part IV- Conclusion

The Ninth Circuit’s recent conclusion in regards to Skidmore v. Led Zeppelin will lead to ‘a jury to find new infringement based on very different uses of public domain material’ (Crooke. Chris, 2018). This could potentially cause widespread confusion in copyright cases for upcoming future artists. This makes this case itself to be very important not only to the music industry but to all creative endeavors. Reflecting the process of this legal case and the complications surrounding it, in regards to the creation of new music, artists may want to consider taking additional care nowadays in using inspiration from earlier song catalogues. It’s important to understand that additional caution is necessary.  
[bookmark: _GoBack]Skidmore v. Zeppelin along with a case such as Williams v. Gaye in regards to the hit single ‘Blurred lines’ remind everyone lawsuits can have a gruesome long process if it even reaches court. Many musicians argue that the challenges that come with filling lawsuits over copyright infringement is an advantage because many cases nowadays settle out of court, or don’t happen at all. In regards to musical theft, nowadays it’s very challenging to even bring any case to court due the number of factors in question such as access and most importantly, substantial similarity. Which as previously mentioned, it’s not as easy as it sounds. 
Although Led Zeppelin won the first trial, there are still a few criticisms in regards to the case. Hall, Parker (2016) argues that the law remained on their side and the band has a well-documented history in taking material from other songwriters without handling the credit. Even though the prosecutors mentioned it as a possible support in their favor, it was as of yet inadmissible by the judge as well as sound recordings (both songs copyrighted in 1978). Critics wonder whether the case would of come to a different verdict if the jury had been allowed to listen to both songs as well as Zeppelin’s history of plagiarism.  These will all come down to the Ninth Circuit’s awaited decision and perhaps there will be a new verdict throughout this retrial. 
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