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Reform of Non-Fatal Offences Against the Person 
The Offences Against the Person Act was enacted in 1861 (OAPA 1861) to consolidate provisions for all violent offences from earlier statutes over the preceding centuries into one single Act, with the aim to simplify the law. It has been in operation for over 150 years and is the current statute dealing with violent offences in today’s modern society. According to the Law Commissions report (2015) It generates over 26,000 prosecutions every year, additionally over 100,000 prosecutions are generated every year on Assault and Battery offences (least serious) which exist outside this Act known as Common Law offences, found in s39 under the Criminal Justice Act 1988. Since its inception the OAPA 1861 has been frequently amended by draftsman in different eras with more provisions repealed than enacted. It has been widely criticised by many legal professionals and experts around criminal law for a variety of reasons due to its lack of clarity in many aspects of the legislation. For example, the language and style it was codified in is now considered to be outdated and archaic. There are offences within the Act that serve no purpose within a modern society. There are also references to obsolete legal concepts and procedures. The hierarchy of some of the offences are poorly structured and not graded in a clear and constructive manner which leaves it in an obscure and confusing state and has frequently directed judges and juries to interpret provisions from other statutes to resolve cases. Various attempts have been made to reform this area of the law and it is believed over the last forty years there have been six attempts to reform the OAPA 1861 starting from the Criminal Law Revision Committee’s 14th report “Offences Against the Person” in 1980 to the Home Offices 1998 Consultation Paper and draft bill “Violence: Reforming the Offences Against the Person Act 1861”, all provisions have so far been repealed. This essay will mainly focus on the Law Commissions report which was released in 2015 part of their 11th Law Reform Programme and will discuss arguments for and against their recommendations. 
Initially the Law Commission released a Scoping Consultation Paper (SCP) in 2014 asking invitees and consultees for their feedback on whether the OAPA 1861 should be fully reformed or a completely new statute to be devised. Based on the results it was evident there was broad agreement that the Act should be totally abolished or fully reformed as it serves no purpose to modern concepts and the majority were in favour of a creation of a completely new statute. Some disagreed on total reformation but partially agreed that amendments could be made in some areas and very few disagreed on total or partial reformation. This will be discussed in further detail in the main body of this essay.
The Ministry of Justice advised the Law Commission to undertake a project to investigate possible reforms of the OAPA 1861. The Law Commission released a Scoping Consultation Paper (SCP) in 2014 based on the model of the Home Offices 1998 Scoping Consultation Paper “Violence: Reforming the Offences Against the Person Act 1861” and Draft Bill with some amendments and recommendations. Upon consultation with various practitioners and academics they then released their full report in November 2015. Some of the proposals they included in their SCP are as follows: Classifying offences in logical order of seriousness, Abolishing offences that have no relevance to crimes of a modern nature or scenario, Updating the language and terminologies used within the texts to a more clear, simple and easy to read format in line with modern English, Consolidating offences that have been repeatedly mentioned or point to the same principle into single categories of offences with clear definitions, Modifying the sentencing of some offences such as “Assault on a constable in the execution of his duty” s89(1) Police Act 1996 to be extended to twelve months rather than the current length of six months, They also recommended adding a new summary only offence “Aggravated Assault” Which falls in between Assault and Battery (s39 CJA 1988) and ABH (OAPA 1861) with a maximum sentence of 12 months imprisonment and triable only in the Magistrates Court, in order to save money and free up time for the Crown Courts so that they may be able to focus on more important cases. They remained ambiguous on Disease Transmission and made no further recommendations on this matter although it was heavily discussed in their report, pending further medical research and studies. 
The feedback received from participating respondents were mainly in favour of the Law Commissions SCP. For example, Lord Chief Justice of England and Wales, the Rt Hon the Lord Thomas of Cwmgiedd, said “I recognise the problems identified in the paper in relation to the 1861 Offences Against the Person Act. The legislation is out of date and in some areas obsolete; new ways of offending are not adequately captured.” John Atherton, of the National Bench Chairmen’s Forum, said “Having started by trying to read and understand the 1861 Act, I was struck by the outdated use of words and phrases. Reading it was akin to plaiting fog.” Based on the comments made by the Lord Chief Justice and John Atherton it appears the SCP had a compelling effect on their views towards the proposals made by the Law Commission. According to the Law Commissions report they received 53 responses to their SCP in which 32 respondents expressed a view on the case for reform; of those 28 agreed with the criticisms mentioned in questions 7-9 in the SCP and supported the principle of replacing the 1861 Act with a modern statute. Eugenicos, A (2017) said “Many offences have been time restricted, with only judicial interpretation available to tackle this outdated legislation. Another issue is the flawed hierarchy of offences, with an increasing number of litigants-in-person compounded with economic inefficiencies within the system, urgent reform is necessary”.
Of those who disagreed with the criticisms, The Bar Council and the Criminal Bar Association argued that “The defects in the Act were largely theoretical, and that its legal meaning had largely been settled by judicial decision and worked well in practice. A few redundant offences could be removed, and some piecemeal changes could be made to the hierarchy of offences, without the need for comprehensive replacement”. Based on their comments it appears they agreed with some of the proposals made by the Law Commission, although they disagreed with the formation of a new statute. They believed the Act worked well in practice and it was up to the judges and juries to make the decisions, albeit theoretical defects. Demetriou, S (2016) argues “Although the Commission has thoroughly engaged with the core offences, it is rather disappointing that its analysis for some other offences has not been examined to its full potential”. Although he also agreed the 1861 Act needed to be reformed, he felt there were still many grey areas in the legislation that should have been analysed further.
Now the focus will be on some of the core Non-Fatal Offences covered in the Law Commission’s report. Starting with the least serious to the most serious: Assault and Battery s39 CJA 1988, Assault Occasioning Actual Bodily Harm (ABH) s47 OAPA 1861, Malicious Wounding or Infliction of Grievous Bodily Harm (GBH) s20 OAPA 1861, Wounding or Causing GBH with Intent s18 OAPA 1861. 
Firstly, Assault and Battery under s39 CJA 1988 also known as ‘Common Law’ offences. These are summary only offences triable in a Magistrates Court with a maximum sentence of six months imprisonment. Assault is committed if one performs any act by which they intentionally or recklessly cause another person to apprehend immediate unlawful violence. This is the least serious non-fatal offence as no physical contact is required between the defendant and victim. An example of Assault can be found in Logdon v DPP 1976, the defendant pointed a fake gun at the victim who was badly frightened. Assault was committed as victim apprehended unlawful immediate violence. Battery on the other hand requires actual contact between the defendant and victim, although no injury is caused. The Law commission suggested changing Assault to ‘Threatened Assault’ and Battery to ‘Physical Assault’ to avoid confusion as both terms mean the same thing and could be misinterpreted and applied incorrectly.
Next is ABH under s47 OAPA 1861. This is an either way offence and triable in a Magistrates or Crown Court with a maximum sentence of five years imprisonment. This offence occurs when the defendant commits an assault or a battery which causes the victim to suffer from actual bodily harm. An example of ABH can be found in R v Ireland 1996, the defendant made a series of silent telephone calls to the victim who suffered depression. Although it was an indirect offence, ABH was committed as victim apprehended immediate unlawful violence through psychiatric harm. The judges concurred the silent telephone calls were enough to cause psychological damage and the defendant was indicted under s47.  
Now, onto the more serious offences, Malicious Wounding, or Infliction of GBH under s20 OAPA 1861. This is an indictable only offence triable in a Crown Court with a maximum sentence of five years imprisonment. For this offence to occur defendant does not have to foresee the probable risks of his actions, but some harm must be intended, and the defendants conduct must be reckless. It is argued the term ‘Malicious’ is incorrect, and the correct term associated with this offence is ‘Reckless’ as they both have the same meaning. Although offences committed under s20 are more serious, the maximum penalty is the same as s47 which has drawn significant criticism from various parties. The law commission recommended in their SCP, this section should be simply changed to ‘Recklessly Causing Serious Injury’ and wounding to be removed but only indictable under this offence if the wound is serious. Also, the maximum penalty to be increased to seven years imprisonment. An example of recklessly causing GBH can be found in R v Savage 1991, the defendant threw a glass of beer at her husband’s ex-girlfriend, the glass broke and hurt the victim. She argued her intention was to throw the beer and not to hit the victim with the glass. It was held under s20 as the defendant intended or foresaw some harm.    
Lastly, the most serious offence; Wounding or Causing GBH with Intent under s18 OAPA 1861. This is also an indictable only offence and tried in the Crown Court with the maximum sentence of life imprisonment. For this offence to occur the defendant must intend serious harm, physically or psychologically. The Law commission recommended in their SCP this section should be changed to ‘Seriously Causing Injury’ and wounding to be removed but only indictable under this offence if the wound is serious.
The Law commission also made proposals to abolish offences within the OAPA 1861 that are considered outdated and obsolete of which that serve no purpose to crimes of a modern nature, these are as follows: s37 Assault resulting in striking or wounding a magistrate or other person in the exercise of his duty preserving a wreck or any ship in distress, s36 Obstructing or assaulting a clergyman in the discharge of his duties, s17 Impeding a person escaping from wreck, s21 Attempting to choke in order to commit offence and s26 Not providing servants or apprentices with food. It is clearly evident their suggestion makes sense as these offences are mainly a reflection of the Victorian era and no offences of the above nature have been recorded in recent times. It is extremely unlikely they would occur at present times or in the future which effectively indicates they are no longer necessary. 
Finally, to conclude this essay, based on what has been discussed throughout this topic it appears there is clear evidence that the OAPA 1861 needs to be reformed. As far as the Law Commissions report is concerned it has been widely accepted the majority are strongly in favour of a creation of a new statute, although a small minority disagree and suggest it should remain as it is insisting changes to the legislation could have more implications than make it better. It is yet to be seen whether a new statute will be enacted or not. There is enough evidence to suggest major amendments must be made to bring this legislation up to date with the modern era. Improving the language, structure and classification of offences would certainly be a good starting point as well as abolishing unnecessary offences which have no significance or relevance to crimes of today’s nature. Therefore, a more sensible and measured approach must be taken to produce a legislation that works efficiently for all.  
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