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Issue 1
Promises to perform existing obligation:

T’Challa Ltd had informed Black Panther Ltd that it would be failed to complete its duties on time (i.e. 31st October 2018) due to lack of funds during a progress briefing and suggested a 6 month extension. Black Panther may face on an impairment in reputation and the consequence of break of contract if the job was unable to delivery on time

And Black Panther offered an additional £200,000 to T’Challa Ltd to enable it complete the job on time (existing obligation). T’Challa accept the offer by conduct that hired more workers and delivered the job by the originally agreed date. However, Black Panther finally refused to pay for the additional £200,000 with a reason that ‘Every promise must be supported by consideration, according by law’. 
Rule

Application

Conclusion
Promise to perform existing obligations 

According to an old case, Stilk v. Myrick (1809) 2 Camp. 317, a promise to perform existing obligations was not consideration. In that case, some of the crew of a ship had deserted the ship during the voyage for which they had contracted to serve and the master of the ship promised to divide the wages of those who deserted among the remaining crewmembers if the master could not find other people to replace the absent crew. The master later changed his mind and refused to share the extra wages. The remaining crewmembers sued the master, but failed. It was held that under the original contract, the remaining crewmembers were under an obligation to continue working. In other words, they had provided no consideration by doing what they were already bound by the original contracts to do. Hence, the promise of the master did not constitute a legally enforceable contract.

However, judges in modern times seem to follow a completely different approach. In Williams v. Roffery Bros. & Nicholls (Contractors) Ltd. [1991] 1 QB 1, A engaged a contractor B to do some construction work at the price of £20,000. Later A recognized that the originally agreed sum of £20,000 was too low, and feared that B (who was in financial difficulties) did not have sufficient resources to complete the work on time, which could in turn prejudice A. Hence, A voluntarily promised to make extra payment to B. The court held that A’s promise was supported by consideration because there were ‘practical benefits’ obtained by A from B’s performance of the obligations under the original contract. The promise made by A was new consideration because A had practical benefit. Although the judges in that case did not expressly overrule Stilk v. Myrick, at least one of the judges (Purchas L.J.) said that Stilk v. Myrick might be differently decided today. 

Perhaps we can say that Stilk v. Myrick represents social values from 200 years ago (namely that a crew member, or indeed any employee, should be loyal to his employer), while Williams v. Roffery Bros. & Nicholls (Contractors) Ltd. represents a more modern view that one who receives practical benefits should keep one’s promise. It seems that the courts in future will likely follow the principle in Williams v. Roffery Bros. & Nicholls (Contractors) Ltd.

The origin of the common law rule is the Pinnel’s case [1602] 5 Co Rep 117a. If a creditor promises to accept part of a debt in settlement of the whole debt, the promise is not legally enforceable because it is not supported by new consideration. In the Pinnel’s case, there was a contract made between a debtor and his creditor under which he agreed to repay the loan in full to the creditor in November. Later the debtor repaid part of the debt in October (i.e. a month earlier) in exchange for the creditor’s agreement to waive his right to claim the remaining debt. The court held that early part payment did not constitute valid consideration. 
This is known as the common law doctrine of ‘accord and satisfaction’: if E owes F $500 and F agrees to discharge E’s obligation by accepting $400 then E must:

· obtain the agreement (‘accord’) of F;

· provide F with some consideration (‘satisfaction’) for relinquishing her right to full payment of $500, unless such a release is under seal.

The House of Lords in Foakes v. Beer (1884) 9 App Cas 605 adopted the same view. In that case, the debtor requested that the creditor accept his repayment by instalments. They signed a written contract under which if the debtor repaid the principal by instalments according to the schedule, the creditor would not take any legal proceedings on the debt.
The debtor had fully paid the principal, but the creditor proceeded to sue for interest. It was held that, according to the Pinnel’s case, the new agreement was not supported by consideration.
Usefulness of the rule
This common law rule may sometimes be useful to protect a creditor against a debtor who too ruthlessly exploits the advantage of being a defendant in litigation. For example, in D&C Builders Ltd. v. Rees [1966] 2 QB 617, a Court of Appeal’s decision, a debtor owed £482 to a creditor, but his wife offered to the creditor only £300 in full settlement. The creditor reluctantly accepted the offer as he was in serious financial difficulty, which the debtor’s wife knew about. It was held by all the three judges of the Court of Appeal that the creditor was entitled to recover the balance, and two of the judges based their decision on the rule in Foakes v. Beer.
Difficulties caused by the rule

However, in many other situations, this rule is unsatisfactory, and therefore a number of important exceptions have been developed at common law. For example, payment of a lesser sum is good consideration for a larger debt if the lesser sum is paid at a different place, in a different currency, or together with other benefit (for example, in addition to the payment of money, some goods are given in lieu of part of the balance); or where the creditor’s claim is disputed in good faith, and there is a settlement between the creditor and the debtor under which the creditor is paid the lesser sum. This is known as ‘waiver’ or ‘forbearance’. In the last example mentioned above, the creditor accepts a lesser sum and agrees not to sue the debtor, which is generally known as ‘forbearance to sue’. However, despite these exceptions, the rule in Foakes v. Beer is still unsatisfactory. In the next section, you will examine how equity comes into play to assist the common law.

Past consideration

The consideration for a promise must be given in exchange for the promise. If the benefit (or detriment) which constitutes the consideration was given (or suffered) before the promise was given, it is past consideration, which means it is invalid and cannot be used to support a promise. For example, A sold and delivered some goods to B, but B refused to pay, claiming that he had already given consideration as he did housework for A a few weeks ago. The fact that he did housework for A is a past consideration, because it happened in the past and is independent of the sale of the goods. When B did the housework, he did not contemplate that A would offer to sell the goods to him a few weeks later. 

As a general rule, where something is done voluntarily but later an agreement is made to do that act in return for a promise, that act is past consideration, and cannot be used to support the promise. To be more accurate, we may say ‘past consideration’ does not in law amount to ‘consideration’. However, the test for past consideration does not necessarily depend on the length of the time that has lapsed or the sequence of the events. For example, when you go shopping, you normally select the goods before you pay. If, say, on a very special occasion, you paid the money to the cashier first before you selected the goods, one could say the situation was a bit strange, but the payment could not be said to be past consideration or invalid. 

An act done before the promise was made can be valid consideration (i.e. not ‘past consideration’) if the following conditions are satisfied (Pao On v. Lau Yiu Long [1980] AC 614): 

· the act was done at the request of the person who later gave the promise;

· it was understood that payment would be made; and

· the payment, if it had been promised in advance, would have been legally recoverable.
