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SECTION A (30 marks)


Question 1 

Which ONE of the following statements is correct about causes of action? 

· [bookmark: _Hlk39579109]A: A cause of action must be stated with reference to statutory law
· B: A cause of action is derived only from the common law
· C: A cause of action enables an injured party to seek a legal remedy
· D: Where there is more than one cause of action, separate proceedings are necessary for each




Question 2

You are explaining to your client about the issue of proceedings as limitation is fast approaching in the client’s claim for breach of a written contract. 

What is the correct explanation to give to the client about the relevant limitation period and the date on which the proceedings are brought?

The limitation period is

· A: six years from the date of breach of contract
· B: six years from the date the written contract was signed by the parties
· C: three years from the date the breach is discovered by the claimant
· D: three years from the date the contract was agreed orally before being put in writing


Question 3

In the context of a Conditional Fee Agreement (CFA) for a personal injury claim, which of the following is a correct statement about success fees?

The success fee

· A: is always taken from the claimant's overall compensation amount
· B: can be claimed from the defendant in addition to the awarded damages
· C: can never exceed 25% of the general damages and past losses
· D: is a fixed amount, regardless of the compensation received

[bookmark: _Hlk39579125]



Question 4 

In a highway tripping claim, a letter of claim is written to the highway authority requesting records of inspection, maintenance, complaints and accidents. In its letter of response, the highway authority denies liability but does not disclose any of the requested documents.  

What is the most appropriate step to take first to obtain disclosure of the requested documents?

· A:  Issue proceedings and make an application for specific disclosure of the documents
· B:  Issue proceedings as the documents will be disclosed by way of standard disclosure
· C:  Make an application for pre-action disclosure
· D:  Write to the highway authority asking for pre-action disclosure of the required documents within seven days



Question 5 

The court must further the overriding objective by actively managing cases.
 
Which of the following is the primary aim of the overriding objective?

· A: To encourage the parties to settle the dispute by means of alternative dispute resolution
· B: To deal with cases justly and at proportionate cost
· C: To ensure that the parties are on an equal footing
· D: To save expense






Question 6 

You are explaining to your client the court's discretion concerning costs.

Which of the following statements is an accurate reflection of the court's powers in relation to costs?

The court

· A: has no discretion but to order that the unsuccessful party pay the costs of the successful party
· B: can decide whether costs are payable, the amount of those costs, and when they are to be paid
· C: can only decide the amount of costs but not by whom and when they are to be paid
· D: will aim to make split costs order wherever possible in the interests of fairness irrespective of the outcome



Question 7

What is the correct advice to give to a client about the applicable rate of interest, if any, on damages for past loss of earnings continuing from the date of the injury to the date of trial?

· A: 0.05%
· B: 0.1%
· C: 2%
· D: 8%






Question 8 

On Wednesday, 10 January 2024, a claim form is personally served on a defendant by handing it to them at their home address.

On what date is the claim form deemed to have been served? 

· A: Wednesday 10 January 2024
· B: Thursday 11 January 2024
· C: Friday 12 January 2024
· D: Monday 15 January 2024



Question 9 

You act for the claimant. The defendant is personally served with a claim form, particulars of claim, and a response pack on Wednesday, 3 January 2024 at 4.00pm. The defendant files an acknowledgment of service on Monday, 15 January 2024.

What is the earliest date you should note in your diary as the date upon which the claimant can obtain judgment in default should the defence not be served?

· A: 17 January 2024
· B: 29 January 2024
· C: 31 January 2024
· D: 1 February 2024





Question 10 

Which of the following categories are documents which require to be verified by a statement of truth, and who should sign it?

· A:  A Particulars of Claim and a Request for Further Information, which may be signed either by the party or by their legal representative
· B:  A Claim Form must be verified by a statement of truth, which may be signed either by the party or their legal representative
· C:  A skeleton argument must be verified by a statement of truth, which must be signed by the party for whom the skeleton argument is prepared
· D:  A witness statement and a letter of claim served under the Pre-Action Protocol for Personal Injury Claims, which must be signed by the party’s legal representative



Question 11 

You are completing a Directions Questionnaire having agreed with the defendant’s lawyer that the parties wish for a stay of proceedings.

For what length of time may proceedings be stayed following a request in the Directions Questionnaire?

· A: 14 days
· B: 21 days
· C: One month
· D: As long as is required by the parties to achieve settlement 






Question 12 

Unless the court orders otherwise, which of the following is a correct statement about witness statements for use at trial?

· A: If a party has served a witness statement, that witness must be called to give oral evidence unless the statement is put in as hearsay evidence
· B: That any fact which needs to be proved is to be proved at trial by a witness statement with a signed statement of truth
· C: A witness may amplify their witness statement to cover any points which they have not dealt with in their statement
· D: A witness will be subject to an examination-in-chief on the contents of their witness statement


Question 13 

A claimant wishes to put questions to an expert to seek clarification on the findings contained within the report of the defendant’s single expert, which has just been received. The claimant asks about what action might be taken in the event that the expert does not answer the questions.

What is the correct advice to give the claimant in response?

· A: No steps may be taken as the expert is independent of the parties and owes a duty to the court and cannot be compelled to answer the questions
· B: No steps may be taken as the expert report is intended to be the independent product of the expert uninfluenced by the pressures of litigation and the expert can choose whether to answer the questions
· C: It will be possible to take steps to ask the court to order the expert to answer the questions 
· D: It will be possible to take steps to ask the court to order that the defendant may not rely on the evidence of that expert and may not recover the fees of the expert from the claimant




Question 14

Select the correct description that provides the definition of a disclosure statement.

· A: A statement made by the party disclosing the documents, setting out the documents in respect of which the party claims a right to withhold inspection and those which are no longer in the party’s control
· B: A witness statement, accompanying the list of documents, setting out the documents in respect of which the party claims a right to withhold inspection and those which are no longer in the party’s control
· C: Service of a list of documents identifying the documents in respect of which the party claims a right to withhold inspection and those which are no longer in the party’s control
· D: A statement made by the party disclosing the documents setting out the extent of the search that has been made and certifying that he understands the duty to disclose documents and that that duty has been carried out


Question 15 

Your client seeks advice as to obtaining an interim payment in his claim for a serious personal injury sustained to his right eye which has caused a permanent reduction in sight. Liability has been denied and contributory negligence has been alleged against the claimant.

Does the court have power to grant an interim payment in these circumstances?

· A: Yes, providing the court is satisfied that the defendant will be wholly unsuccessful in defending the claim
· B:  No, as liability has been denied
· C: Yes, providing the court is satisfied that the claimant would obtain judgment for a substantial amount of money against the defendant
· D: No, as contributory negligence has been alleged




Question 16

Two weeks before trial, in a claim with a value of £40,000, your client, the claimant, makes a Part 36 offer in the sum of £30,000, which is not accepted by the defendant. No further offers have been made by either party. At trial, the claimant is awarded judgment in the sum of £35,000.

Unless the court considers it unjust, what is the best advice to give your client as to the most likely costs consequences in these circumstances?  

· A: The court must award the defendant their costs and interest on the sum of £35,000 at a rate not exceeding 8% above base rate from the date of the offer, costs on the indemnity basis from that date and interest on those costs at a rate not exceeding 8% above base rate
· B: The Part 36 offer is invalid as the offer was made less than 21 days before trial and no account will be taken of the offer
· C: The claimant will be awarded interest on the sum of £35,000 at a rate not exceeding 10% above base rate from the date the relevant period expired, costs on the indemnity basis from that date and interest on those costs at a rate not exceeding 10% above base rate
· D: The usual costs consequences following judgment will not apply unless the court abridges the relevant period, but the offer will be taken into account in the court’s exercise of its costs discretion



Question 17

A witness is reluctant to attend a trial which is scheduled to take place in six days’ time. Your enquiries establish that the witness has deliberately booked a holiday in the UK which overlaps with the date of the trial.

What should be done to compel the witness to attend the trial?

· A: Make an application to the trial judge for an order committing the witness to prison for contempt of court
· B: Issue and serve a witness summons on the witness and provide a reasonable sum for their travel and other expenses
· C: Make an application to the court for permission to issue a witness summons, and upon receiving permission, serve the summons on the witness
· D: Make an application to the court to adjourn the trial to a date when the witness can attend






Question 18

A defendant, who has denied liability in a claim for breach of contract, does not attend trial in respect of their own counterclaim?

Which of the following statements provides for the most likely outcome?

· A: The counterclaim will be struck out
· B: The trial will be adjourned
· C: Judgment will be given on the claim
· D: The counterclaim and defence to the claim will be struck out


Question 19

Your client, the claimant, who brought proceedings for breach of contract in a claim allocated to the fast-track, is unsuccessful at trial before a District Judge. You advise that there are good grounds to appeal the judge’s decision.

To which court must the appeal be made and what grounds must the claimant establish? 

The claimant must appeal to

· A: the High Court; there is only one ground for appeal, which is that the decision is wrong in law
· B: the Circuit Judge in the County Court; the decision must be wrong either in fact, law or in the exercise of the court's discretion, or be unjust because of a serious procedural or other irregularity in the proceedings
· C: the High Court; the decision must be wrong either in fact, law or in the exercise of the court's discretion, or be unjust because of a serious procedural or other irregularity in the proceeding
· D: the Court of Appeal; there is only one ground for appeal, which is that the decision is wrong in law 




Question 20 

Which of the following is a correct statement about enforcement?

A judgment creditor

· A: has a discretion to use more than one method of enforcement either at the same time or sequentially
· B: may use only one method of enforcement at a time
· C: may only enforce the judgment after making an application to obtain information from the judgment debtor 
· D: may only use those methods of enforcement as directed by the court when judgment is given


Question 21

For each gap, choose the correct phrase to complete the sentence.

The court may strike out a statement of case if it appears to the court that it [Gap 1: discloses no reasonable grounds for bringing or defending the claim / discloses no real prospect of succeeding on the claim or defence]. If the court strikes out a [Gap 2: claimant’s / defendant’s] statement of case and it considers that the claim is totally without merit the court must at the same time consider whether it is appropriate to make a civil restraint order.




Question 22 

Your client wishes to resolve a dispute which involves a highly complex point of law. You understand from your client that although they want to try and help facilitate a settlement, they are happy to engage unilaterally in the process and wish the outcome of any ADR to be non-adjudicative. You consider the methods of ADR that are available.

Given the client’s instructions, rank the following methods of ADR in order of usefulness for your client:

	Methods of ADR
	Rank order (1-4)

	Arbitration
	

	Early Neutral Evaluation
	

	Mediation
	

	Negotiation
	





Question 23 

Match the circumstance or statement with the most likely costs outcome.

	Circumstance or Statement
	Most Likely Costs Outcome

	A defendant’s successful application to have a judgment set aside which was wrongly entered
	

	A claimant’s application to amend the particulars of claim
	

	The general rule on costs
	

	A claimant is successful in the claim but recovers a sum which is less than their own Part 36 offer
	



· A: The claimant will be entitled to some costs but the defendant will be entitled to costs from the date on which the relevant period expired and interest on those costs
· B: The claimant to pay the defendant’s costs of and caused by the application
· C: The defendant’s costs of the application to be paid by the claimant in any event
· D: The unsuccessful party will be ordered to pay the costs of the successful party





Question 24

Which TWO of the following statements regarding the court’s power to direct expert evidence are correct?

The court

· A: must direct that the discussion between experts take place within 28 days after exchange of experts reports
· B: may direct that experts identify and discuss the expert issues in the proceedings and, if possible, reach an agreed opinion on those issues
· C: must direct the issues upon which the experts are to agree and disagree and prepare a statement with their reasons 
· D: may direct that the experts must prepare a statement setting out with reasons the issues they agree on and disagree on
· E: must direct that the contents of the discussion between the experts to remain privileged unless the experts agree


Question 25

It is 30 January 2024. You have today issued a claim form. 

What is the latest date upon which you may serve the particulars of claim?

· A: 13 February 2024 
· B: 27 February 2024 
· C: 30 May 2024
· D:13 June 2024





Question 26 

A judgment creditor wishes to enforce a judgment obtained in the County Court in the sum of £125,000. The judgment creditor wishes to obtain a charging order over the judgment debtor’s house, which is worth £350,000 and is subject to a mortgage of £50,000. 

What is the correct advice to give the judgment creditor as to how to proceed, if at all?

· A: Write to the mortgage lender for permission to obtain a charging order
· B: Issue an application with notice for an interim charging order
· C: Issue an application without notice for an interim charging order
· D: The judgment debtor cannot proceed as a charging order cannot be obtained where the property is subject to a mortgage



Question 27 

Your client Jenna, a 14-year-old girl, is injured at around 3pm at her local park on a Saturday afternoon during winter. Jenna had gone to the park to sledge on the slopes after it had snowed. Jenna decided to sledge down a slope running near to a broken-down wooden shed. Jenna lost control of her sledge as she was racing one of her friends and crashed into the door of the shed, which collapsed on her. The shed was not fenced off from the park but the door to the shed had a "No Entry" sign displayed on it. The local authority who owns the park was aware that children frequently played near the shed. It is probable that Jenna's negligence partly contributed to the accident and her injuries. 

What is Jenna’s likely cause of action, if any, should she wish to bring proceedings against the local authority to recover damages?

· A: She has no cause of action as her contributory negligence extinguishes her claim
· B: She has no cause of action as she is prevented from bringing a claim because of the maxim ex turpi non oritur actio
· C: She may bring a claim under the Occupiers Liability Act 1984 
· D: She may bring a claim under the Occupiers Liability Act 1957





Question 28 

You are considering allocation to track in a claim for breach of contract with a value of £30,000 brought by your client against one defendant where the trial is likely to last no more than one day, and there is one expert per party.

Which track is the most suitable, and for what principal reason? 

· A: The multi-track, as it has a claim value more than £30,000
· B: The intermediate track, as it is most suitable taking into account all the factors
· C: The fast- track, as it is more suitable taking into account all the factors
· D: The multi-track, as there is one expert per party


Question 29 

You obtain a statement from a witness that is clearly unfavourable to your client’s case and which you do not wish to serve in accordance with the court’s directions for service. 

What is the correct way for your client to proceed in these circumstances?

The client

· A: must serve the witness statement in accordance with the court’s directions
· B: need not serve the statement as it is privileged
· C: should inform the lawyers for the opposing party that the statement is not being served
· D: should apply to the court for permission not to serve the statement





Question 30 

You are preparing your client’s defence to a claim for breach of contract.

How should you address the allegations contained in the particulars of claim?

· A: You should ignore any allegations which you consider to be irrelevant as the claimant is then put to proof of the allegation
· B: In order to narrow the issues in accordance with the overriding objective, you should only address those allegations that are denied
· C: You should admit, deny, or state that you require the claimant to prove every allegation, and where denying an allegation, provide reasons
· D: You should state that you require the claimant to prove every allegation, so the claimant then has the burden of proving the case in its entirety


SECTION B – Progressive case study (70 marks)

Introduction
You are a trainee lawyer in the firm of Kempstons LLP (Kempstons) of the Manor House, Bedford, MK42 7AB. You are in the civil litigation team and your supervising partner is Shay Taskin. Your local County Court is situated in Bedford. You are assisting Shay on the following client matter: Floella Evans (GE/BS/78/20). Kempstons is instructed by Floella, an art teacher, in connection with her personal injury claim against her employer, Bailey High School. Floella also assists in providing coaching for the school’s hockey team, and to supplement her income, provides coaching privately as a self-employed hockey coach.

On 12 February 2023, at 16.30pm, while in the course of her employment at the school, Floella was asked by the Head Teacher to assist her in putting up students’ artwork in the main school reception area to provide an impressive display in readiness for a parents’ evening beginning at 7pm. 

Floella says that just as she and the Head Teacher began to arrange the artwork, the Head Teacher was called away to the telephone and told Floella to “just get on with it”. Floella says that there was no-one else able to assist her, so she found a stepladder in the caretaker’s room. Floella says that while using that stepladder to affix the artwork to the wall, one of the rungs of the ladder broke causing Floella to lose her footing and to fall to the ground. Floella immediately felt extreme pain in her left ankle and was unable to stand. Her shouts for help were heard by the Head Teacher. An ambulance was called, and Floella was taken to hospital. 

On 14 February 2023, Floella was told by her treating consultant that she had sustained a severe fracture to the left ankle in three places (a tri-malleolar fracture). 

On 28 February 2023, Floella was discharged from hospital.

On 15 November 2023, she completed physiotherapy treatment.

It is now 2 February 2024. You are taking over day-to day conduct of Floella’s claim under Shay’s supervision. You are reviewing the information which you already have on file.


Question 1a
(2 marks)

Which date should you identify as the relevant date giving rise to Floella’s cause of action for the purposes of limitation? 

· A: 12 February 2023
· B: 14 February 2023
· C: 28 February 2023
· D: 15 November 2023
· E: 2 February 2024



Narrative: 
You have discussed with Shay that the nature of Floella’s injury is likely to give rise to a substantial claim especially as there is some doubt as to whether she can continue her work for the school, or her private work as a hockey coach. Shay has indicated that the claim is likely to be in excess of £75,000 and is also likely to be allocated to the multi-track. Shay also informs you that although the claim falls outside Pre-Action Protocol for Personal Injury Claims, the spirit of that protocol should be followed. You have been tasked with preparing the letter of claim and are considering how you should approach the issue of obtaining medical expert evidence.



[bookmark: _Hlk153366474]Question 1b
(8 marks)

Outline, with reference to the Pre-Action Protocol for Personal Injury Claims, how you should approach the issue of selecting and obtaining medical expert evidence in respect of Floella’s claim.


Candidate response:







Narrative:
You now turn to formulating the allegations which you will raise against the defendant in the letter of claim sufficient to allow the defendant to assess liability.


Question 1c (COMMUNICATION AND PROFESSIONAL DUTIES QUESTION) 
(10 marks)

Bearing in mind your professional duties, draft suitable content for inclusion in the letter of claim setting out the basis of Floella’s claim against Bailey High School.  

In addition to showing awareness of your professional duties, your answer should address the following:

· duty of care
· breach of duty
· causation
· Damages.


Candidate response:





 
 


Narrative
Before sending the letter of claim to the defendant, you advise Floella that it is necessary that the letter of claim includes an invitation to the defendant to engage in ADR.



Question 2a
(6 marks)

Outline what reasons you should provide to Floella to justify the general benefits of ADR.


Candidate response:







 
 


Narrative
The letter of claim is sent to Bailey High School. The school informs its insurers, who appoint lawyers. The school’s lawyers respond to the letter of claim. It is admitted that a duty of care was owed to Floella. However, liability is denied on the basis that the Head Teacher says that she asked Floella to wait until she had returned from the telephone call so that she could assist Floella in continuing the work. 

On 1 April 2024, proceedings are issued. 

On 11 April 2024, the claim form is deemed served.

On 18 April 2024, the particulars of claim are served. 

On 25 April 2024, the defendant files an acknowledgment of service.




Question 2b
[bookmark: _Hlk153370733](2 marks)

By which of the following dates should you expect the defence to be served?

· A: April 25, 2024 
· B: April 29, 2024
· C: May 9, 2024 
· D: May 16, 2024 
· E: May 23, 2024




Narrative
The defence contains:
· an admission that a duty of care exists;
· a denial that that duty was breached; 
· a denial as to the cause, nature and extent of the claimant’s accident, injury, loss and damage;
· allegations of contributory negligence as the claimant failed to heed the Head Teacher’s request that she should wait until she returned from the telephone call in order to assist her.   



Question 2c 
(2 marks)

Is it possible for Floella to obtain judgment on the admission contained within the defence and, in either case, for what reason?

· A: Yes, Floella has a right to enter judgment where, as here, an admission has been made as to the truth of the whole or any part of the case 
· B: No, in a negligence action the defendant must have admitted both that they were negligent and that the claimant suffered damage
· C: Yes, Floella has a right to enter judgment as an employer cannot raise allegations of contributory negligence against their own employee 
· D: No, a defence has been served and therefore default judgment is not available and there is no basis upon which an application might be made for summary judgement


Narrative
Following receipt of the defence, you notice that the statement of truth has not been signed.


Question 3a 
[bookmark: _Hlk153371105](6 marks)

Consider the text below. 
 
Choose from the provided options to fill in each of the FIVE blank spaces to provide an accurate statement about the status of the defence.

The defence is a document which must be verified by a statement of truth. The statement of truth must be signed [Gap 1: by the party or the party’s lawyer / only by the party]. If a party fails to verify their statement of case by a statement of truth, the statement of case [Gap 2: is not effective / remains effective]. The party [Gap 3: may / may not] rely on the statement of case as evidence of any of the matters set out in it. The court [Gap 4: may / may not] of its own accord strike out a statement of case which is not verified by a statement of truth. A party [Gap 5: may / may not] apply for an order to strike out the statement case. If the statement of case is not ever verified by a statement of truth, [Gap 6: the court may disallow any evidence produced / the court must disregard the statement completely].




Narrative
The claim is allocated to the multi-track and directions are given including for exchange of witness statements and for disclosure and inspection of documents. 

Preparatory to exchange of witness statements, you have spoken to Anya, who works at Bailey High School and is willing to provide evidence about the general lack of health and safety training at the school. Floella says that Anya had complained about staff being asked to do jobs for which they had not been trained and that the school did not take staff welfare seriously. Anya has told you that she and Floella have been in a personal relationship for the last three months. You have some reservations about the usefulness of Anya’s evidence and are concerned that it may detract from Floella’s claim. You prepare to make an attendance note for the file.


Question 3b
(6 marks)

Prepare an attendance note for the file including your proposed advice to Floella about Anya’s evidence, mentioning any points of concern which may impact on Floella’s claim.


Candidate response:






Narrative
You advise Floella, who responds to your concerns about Anya’s evidence and suggests a different colleague, Rory, an art technician, who is willing to assist. You have spoken with Rory and, having agreed to provide a witness statement, you have now prepared Rory’s witness statement and posted it to him to be signed.  

It is now three days before the date when you are to exchange witness statements. You have not received Rory’s signed witness statement. You have attempted to contact Rory by telephone, but he has not returned your calls. You note down the options available to you to help you decide how best to proceed.

Question 3c
(5 marks)

Outline what options you would note down as being available to you in respect of Rory’s witness statement, and suggest the best course of action for you to take now in these circumstances.


Candidate response:





 
 


Narrative
Two days before exchange of witness statements, and before you had taken any steps with regard to Rory’s statement, Rory calls you and tells you that he no longer wishes to be a witness as he has been offered a promotion at Bailey High School which places him in a conflict of interest. 

You proceed to exchange only Floella’s statement and receive from the defendant two statements: one from the Head Teacher and one from the caretaker. Disclosure then takes place. You review the defendant’s list of documents, and you are concerned to see that the defendant has not disclosed any maintenance records relating to the stepladder.




Question 4a
(4 marks)

In light of the information received, select TWO options which present the most appropriate courses of action for you to take in order to obtain the maintenance records.

· A: Write to the defendant’s lawyers requesting that the maintenance records are disclosed
· B: Write to the defendant’s lawyers requesting their consent to an application for specific inspection of the maintenance records
· C: Write to the defendant’s lawyers requesting their consent to an application for specific disclosure of the maintenance records
· D: Apply to the court for an order for specific disclosure of the maintenance records
· E: Apply to the court for an order for specific inspection of the maintenance records
· F: Apply to the court for a stay of proceedings until the documents are provided



Narrative
Appropriate action is taken in respect of the maintenance records, and they are received. From your review of the records, you determine that the stepladder had last been inspected two weeks before Floella’s fall and nothing untoward was noted. 

You receive a telephone call from Floella. Floella confirms that she has been in discussion with the school about returning to work although she continues to struggle with ongoing symptoms from her ankle injury. Floella tells you that she is hoping to arrange for private physiotherapy sessions to enable her to return to coaching hockey as well as to enable her to be comfortable when walking and standing in the art room. You advise that an application for an interim payment would be suitable in these circumstances.



Question 4b
(4 marks)

Consider the text below. 
 
Choose from the provided options to fill in each of the FOUR blank spaces to provide accurate advice to Floella given the circumstances of her claim. 
 
We will need to include in the application for an interim payment [Gap 1: the sum of money sought as an interim payment / the sum of money sought for general damages]. In your claim, the court may make an order for an interim payment if it is satisfied that [Gap 2: the defendant has a history of similar claims being made against them / you would obtain judgment for a substantial amount of money]. However, the court must take into account [Gap 3: contributory negligence / the complexity and importance of the case], and must not order an interim payment [Gap 4: in excess of your immediate financial needs / of more than a reasonable proportion of the likely amount of the final judgment]. 




Narrative
Before issuing the application, a request is made to the defendant’s lawyers to make a voluntary interim payment. That request is refused. Floella makes a successful application for an interim payment. 

At the hearing of the application, Floella is awarded the sum of £20,000. 



Question 4c
(2 marks)

What costs order should you request the court to make in these circumstances?

· A: costs in the case
· B: no order as to costs
· C: Floella’s costs thrown away
· D: Floella’s costs in any event




Narrative
Throughout your management of the case, you have been conscious of the need to reach a resolution of the dispute. Now that documentary and witness evidence have been exchanged, you continue to have reservations about the strength of Floella's defence to the arguments raised in relation to contributory negligence. The Head Teacher’s statement is clear that she asked Floella to wait until she had returned from the telephone call in order to help her; the caretaker’s evidence is also clear that he had inspected the stepladder only two weeks before Floella’s fall. There is also a suggestion from the Head Teacher that the ladder rung broke only when the ladder fell against a table and that Floella had simply misplaced her feet as she climbed the ladder.


[bookmark: _Hlk153447148]Question 5a
(2 marks)

Which of the following actions would it be most appropriate for Floella to consider in the circumstances? 

· A: Making a Part 36 offer
· B: Engaging in mediation of the dispute
· C: Requesting Early Neutral Evaluation by the judge
· D: Discontinuing the claim



Narrative
Whilst preparing a letter of advice to Floella, you receive from the defendant’s lawyers a Part 36 offer in the sum of £25,000 (of which Floella has already received the sum of £20,000 by way of interim payment). 

You consider that Floella should accept the offer although you also consider that it would be sensible first to attempt to negotiate an improved offer. 

Question 5b
[bookmark: _Hlk153458464](6 marks)

Consider the statements below.
Sort the statements according to whether they provide correct or incorrect advice to give Floella about the costs consequences of accepting or rejecting the Part 36 offer.
· If Floella rejects the offer and loses at trial, she will only be responsible for her own legal costs, not the defendant’s, so there is minimal financial risk in proceeding to trial and much to gain.
· Accepting the offer would provide certainty of outcome, avoid the risks of trial, and end further legal costs.
· If Floella accepts the Part 36 offer, she will have to pay both her own and the defendant’s legal costs, regardless of the outcome.
· If Floella does not accept the offer and fails to obtain a more advantageous judgment at trial, she may be liable for the defendant’s costs from the expiry of the offer, plus interest, significantly reducing the net sum she receives.
· Accepting the offer would mean that Floella may then continue to negotiate an improvement on the offer in order to reach a final settlement.
· If Floella accepts the Part 36 offer within the relevant period, she will be entitled to her costs up to the date of acceptance, assessed on the standard basis if not agreed.

	Correct advice
	Incorrect advice

	
	

	
	

	
	





Narrative
Having advised Floella and received her instructions, you open negotiations with the defendant’s lawyer and improve upon the settlement figure. The claim settles at £30,000.


Question 5c
(5 marks)

Having agreed with the defendant’s lawyers that a simple consent order is required, you are to prepare the same for filing with the court but first need to agree the wording.

Complete the following extract of the order by selecting the correct option from the dropdown menu in readiness to send to the defendant’s lawyers for agreement. 

	
	A/B

	1
	

	2
	

	3
	

	4
	

	5
	



UPON the Claimant and the Defendant having agreed to settle the matter on the terms set out in this Order;

AND UPON the Defendant having already made an interim payment of £20,000 to the Claimant;

1. A: BY CONSENT, IT IS ORDERED THAT / B: BY CONSENT OF THE COURT, IT IS ORDERED THAT 
2. The total sum in settlement of the claim shall be A: £30,000 / B: £50,000 
3. The Defendant shall pay the Claimant the remaining balance of A: £10,000 / B: £30,000 within 14 days of the date of this order.
4. The Defendant shall also pay the Claimant's costs on the A: indemnity basis / B: standard basis 
5. to be subject to A: detailed assessment / B: summary assessment if not agreed


[End of Exam]
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