ClAPTER 6

CONTRACT: GENERAL PRINCIPLES

English law of contract is contained principally in case law. It is only
during the present century that statutes have begun to play any signifi-
cant part. Historically the law of contract has been built up by the judges
as a coherent whole so that there exists a body of principles which apply
generally to all contracts including building and engineering contracts.
In this chapter the general principles are discussed under the headings:
(1) the formation of a contract, (2) contracts which though validly formed
may not be binding, and (3) the discharge of contracts. In later chapters
{here are considered some particular types of contract including building
and engineering contracts. These particular contracts, in addition to the
general principles set out in this chapter, have their own characteristics,
and some are governed by individual statutes.

The Jaw of contract is based on the mutual exchange of obligations, in
that each side must contribute something to the agreement to make it
binding. The only exception to this principle is a coniract made by deed.
Such contracts were formerly referred to as “under seal,” but seals are
now abolished' and have been replaced by the simpler requirement for
signature in the presence of a witness. 1t may be that references to
contracts under seal will continue for some time in view of their long
history. A contract by deed binds its maker without need of any exchange
of obligations. Contracts other than those made by deed are called simple
contracts, whether made orally or in writing. Although the practice is not
universal, the term “agreement” can be used to denote a mutual under-
standing between the parties, and the term “contract” for an agreement
which is binding in law. In such terms there can be an agreement without
a coniract, but every contract must embody an agreement, except a
Contract by deed.

Parties 1o a contract are in general free to make any terms they choose,
but certain limits may be placed upon them by the common law and by
statute. For example, terms may be implied into a contract which will
mitigate the severily of an agreement; or one parly may have relief

'Law of Property (Miscellancous Provisions) Act 1989.
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against the other for a misrepresentation outside the terms of the
itself. Apart from such limits, the function of the courts is to
contracts according to the terms agreed. However unjust the term:
however unjust they may become, the courts have no powe
the terms of an agreement. Thus, if a contractor has contr:
out works at such prices that they are bound to make a loss, they mys
still carry out the works or pay damages for breach of contract.
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FORMATION OF CONTRACT

It a simple contract is (o be legally binding, there must be
from one party which is accepted by the other, and e
contribute something (o the bargain.

an offer
ach party musi
The contribution is called consid-
eration. Ifa contract exists, the courts will determine what its terms are.
for stance, when part of the agreement is in writing and part oral, of
when there are implied terms, These points are considered in order.

Offer and acceptance

An offer must consist of a definite promise (o be bound on specified or
ascertainable terms, and it may be made (o a particular person or class of
persons, or even the public at large (see Ch.5). The exhibition of goods
for sale is not an offer but an invitation to make an ofter
may therefore accept or reject an offer from a customer (o buy, They are
not bound 1o sell the goods at the price shown. The same

. A shopkeeper

applies (0 an
nvitation to tender for the construction of building works. The invitation

(o tender, whether to the public or to an individual builder, is no more

than an offer (o negotiate. The contractor’s tender constitutes an offer
which the client may accept or not. Once accepted it forms a binding
contract. This is so, despite any provisions as to subsequent execution of
formal documents.® A proviso that the client is not bound (o accept the
lowest or any tender is generally unnecessary.

The ofter and the acceptance may be in writing or oral, or may even be
iferred from the parties’ conduct. A person who gels into a taxi will be
bound to pay for the service even though no words are spoken except the
destination. If a particular method for communicating acceptance s
prescribed, it must normally be adopted. However, an equally expedi-
tious method may be sufficient. For example, if an offer requires accepl-
ance by return of post, a fax is likely to be held sufficient, Email raises

" See ICE, cl,v,
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particular issues which the courts have not yet settled, but there is no
reason why parties should not expressly agree to accept email communi-
cations. When the post is used the rule is that the acceptance is effective
and the contract made at the moment of posting. Silence canuot normally
conslitute acceptance. But there is an exception when goods are taken on
a sale or return basis. There will be an implied acceptance if they are not
returned within a reasonable time.

An acceptance must be unqualified. A conditional acceptance is, in
law, a counter offer which may destroy the original offer so that it cannot
be accepted later. The traditional form of acceptance “subject to coniract”
is not binding at all.

Essential terms

Frequently a contract will be concluded after a period of negotiation
involving offers which are accepted in part, so that the applicable terms
are gradually agreed. Particularly in the case of construction contracts, it
is often found that the parties begin to perform the contract on the
assumption there is, or will shortly be, a concluded agreement.
Subsequently, the parties may contend that an important term has not
been agreed and that there is, in consequence, no contract. The attitude
of the courts is that a contract will be upheld if the parties have agreed
upon the essential terms, such as the price, scope of works, commence-
ment date and duration, elc. Minor omissions will not prevent a contract
coming into existence. In a number of cases the TCC judges have upheld
apparently binding contracts even though terms which might be consid-
ered important were not agreed. In Drake & Scull v Higgs & Hill?
lengthy negotiation between the parties resulted in agreement of all
matters except Drake & Scull’s daywork rates. It was held that a contract
came into existence despite this, on the basis that a term could be implied
that the sub-contractor would be paid a reasonable sum. In Mitsui
Babcock Energy v John Brown Engineering,* negotiations led to the
signing of a coniract despite the failure to agree on a term covering
performance tests and liquidated damages. The clause was struck out and
noted as “to be discussed and agreed”. It was held that a coniract never-
theless came into existence on the basis that the parties had “made a
coherent and workable contract”. Failure to agree on one or more terms
regarded as essential may prevent an apparent agreement from having
legal effect. However in RTS Flexible Systems Ltd v Molkerei Alois

' (1995) 11 Const. L.J. 214.
1(1996) 51 Con. L.R. 129.
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not become effective until each party had executed it.

Retrospective aceeptance

Acceptance of a contract may

have retrospective effect if this is the
intention of the parties. In a case where 2 contractor was instrucied (o
proceed and started work while (he contract for the works was still under |
negotiation, it was held that the parties had intended such works (o be
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form of various constituent terms of the proposed contract still under
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and the sub-contractor “accepis” on their standard terms, which are
inconsistent with the order. Correspondence follows in which some
terms are agreed and others not. At some point the sub-contractor starts
the work. The principles to be applied to such problems are that the last
letter is deemed to be accepled if the recipient then starts or continues the
work (or permits the other party to do so). But if the parties show by their
continuing negotiation that they do not regard themselves as bound,
there may be no contract. Equally, if the parties are not agreed as to some
important term there will be no contract. In the absence of a binding
contract, a parly who has carried out work at the request of the other will
be entitled to payment of a reasonable sum (see Ch.5).

Revocation

Revocation of an offer is effective only when it reaches the offeree. A
promise to keep an offer open for a certain period does not prevent the
offer from being revoked prematurely, unless the promise is itself a
binding contract, such as an option to purchase shares. An agreement for
the periodic supply of goods to order has the legal effect of a standing
offer from the supplier which creates a binding contract each time goods
are ordered. The offer may accordingly be revoked by the supplier except
in respect of orders already placed. If there is no fixed period an unac-
cepled offer may lapse afler a reasonable time. In some countries there
exists a doctrine under which an offer may not be revoked once the
offeree has relied on it, for example, through a main contractor tendering
on the basis of sub-coniract tenders. No such doctrine exists in English
law, under which contracts are either binding or not and parties to would-
be contracts seeking redress must bring their claims within other legal
principles (see Ch.5).

Standard terms of business

Most construction work is undertaken through tendering based on one
party’s standard conditions of contract. Questions which arise regarding
formation of the contract are often concerned with whether other docu-
ments (such as programmes or qualifying letters) have been incorpo-
rated, in addition to the standard terms. In other transactions, typified by
sub-contract orders, wider questions arise when standard terms of busi-
ness are used by both parlies. These may be incorporated by reference or
printed on the back of order forms or “acceptance” forms. Such terms
may compete with each other, for example, each purporting to exclude
the other; and there may be particularly onerous provisions hidden within
such standard clauses.
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“In the ticket cases the courts held that the common law required that
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conditions or they would not be part of the contract. 1t 1S, in my judgment,
a logical dev clopment of the common law into modern conditions that i
should be held . . that if one condition 1a set of printed conditions is
particularly onerous or unusual, the party secking (o enforee it must show
that that particular condition was fairly brought to the attention of the other
party. In the present case, nothing whatever was done by the plaintiffs to
draw the defendant’s attention particularly (o condition 20t was merely
one of four columns’ width of conditions printed across the foot of the
delivery note, (.'ﬂnsuqucntl_\,' condition 2 never, in my judgment, became
part of the contract between the parties.”
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Battle of forms

Where each of the parties is trying to impose its terms on the other,
the question of notice is unlikely to be relevant. This exchange of
standard conditions is sometimes referred to as “the battle of the forms”
and the principles which are applied here are simply those of offer and
acceplance which, however, may be complicated by the conditions
{hemselves.

The general principle was stated in Butler Machine Tools Co. v
Ex-cell-o Corp,” where the plaintiff’ gave a quotation providing that
orders were accepted only on terms of the quotation, which included a
price variation clause. The defendant gave an order subject to their own
lerms and conditions, having no price variation clause, bul having a
tear-off acknowledgement for signature and return which accepted the
order “on the terms and condilions thereon.” The plaintiff signed and
returned the acknowledgement bul with a covering letter staling thal
delivery was to be “in accordance with our revised quotation.” The Court
of Appeal construed the acknowledgement as an acceptance which did
not bring back the plaintiff’s price variation clause. Lord Denning M.R.
explained the law as follows:

“It will be found that in most cases where there is a “battle of the forms”
there is a contract as soon as the last of the forms is sent and received
without objection being taken to it ... the difficulty is to decide which
form, or which part of which form, is a term or condition of the contract. In
some cases the battle is won by the man who fires the last shot. He is the
man who puts forward the latest terms and conditions: and if they are not
objected to by the other party, he may be taken to have agreed to them . . .
in some cases the battle is won by the man who gets the blow in first. [ he
offers to sell at a named price on the terms and conditions stated on the
back: and the buyer orders the goods purporting to accept the offer-on an
order form with his own different terms and conditions on the back-then if
the difference is so material that it would affect the price, the buyer ought
not to be alfowed to take advantage of the difference unless he draws it
specitically Lo the attention of the seller. There are yet other cases where the
battle depends on the shots fired on both sides. There is a concluded
contract but the forms vary. The terms and conditions of both partics are to
be construed together,”

Afurlher matter of potential difficulty is provisions which are incon-
S1stent with or repugnant to the remainder of the document. The leading
ase is Glyn v Margetson,'® which concerned the shipment of oranges
from Malaga to Liverpool. The bill of lading provided for liberty to

5
[19791 1 w.LR. 401
1893) A.C. 351
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proceed to a variety of other porls for any purpose. The port of shipmepg
was left blank and was filled up in wriling. The ship deviated to
Spanish port with the result that, when the oranges were deljy
Liverpool, they were damaged. The case is
wrilten clause prevailing over printed clauses. However, the House of
Lords also dealt with the question of clauses inconsistent with the
purpose of the contract. Lord Halsbury said:
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Consideration

Each party to a contract (other than one made by deed) muyst provide
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of work. But i may also consist in any benefit
detriment to the other. For example, A may promise to release B from a
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On many occasions shown a highly liberal
atlitude towards what may constitute consideration. In Willicms Roffey
Bros."" the defendant. the main contractor, concerned {hat the plaintiff, a

carpentry sub-contrac(or, might not be able (o complele on time, orally
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promised additional payments if the work was completed on time. The
Court of Appeal upheld the decision of the trial judge that this promise
was enforceable, the consideration being the benefit, or the avoidance of
detriment to the defendant. In any such case, the defendant may argue
that the plaintilf has done nothing more than he was already bound to do.
Bul if the sub-contractor agrees, for example, to accelerate (which he
may have no obligation to do) this could amount to good consideration,
and the court would not be concerned with the adequacy of the bargain.

Intention to be legally bound

Sometimes, despile the undoubled existence of offer, acceptance and
consideration, one party may allege that the contract is not binding
because there was no infention to create legal relations. This is not
uncommon in family arrangements and it is presumed that domestic
agreements are not intended o create legal relations. It is therefore up to
the party seeking to enforce such a contract o rebut the presumption. '
In commercial agreements there is naturally a strong presumption that
there was an intention to create legal relations. Nevertheless, the inten-
tion may be rebutted. The parties may go further and make it an express
condition that the contract is not to be binding in law. This is invariably
a condition under which football pool companies accept entries, and the
effect is Lo prevent an enforceable contract coming into existence. A
similar result is achieved by a clause purporting to exclude the parties’
rights (o bring actions in the courts upon the contract. Such a clause will
be treated as of no effect by the courts, bul may make the contract void
and unenforceable. 1t is to be noled, however, that the new Arbitration
Act 1996 permils the parlies to agree that their dispute is to be decided in
accordance with “such other considerations as are agreed by them or
determined by the tribunal”,'® as opposed to the principles of law. This
refers to so-called “equity” clauses or other provisions permitting arbi-
trators to apply principles of fairness of good conscience. The result of
such an arbitration will be enforceable' but in court the parties are bound
by the law as it stands, or by nothing.

Form of contract

Simple conlracts may, in general, be in any form and are enforccable
despite a complete absence of documentation. However, a few special

: See Hussey v Palmer noted in Ch.3.
" Scetion 46(1),
" See Ch.3 generally,
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lypes of contract are unenforceable unless evidenced in writing. Thega
are, principally, contracts for the sale or disposition of land or an interagy
in land, and some others such as a contract of guarantee. Such a contragy
need not be made in writing, but some written evidence is necessary
which must be signed by or on behalf of the defendant and which stateg
the material terms. However, a contract which does nol comply witl
these requirements may sometimes be enforceable in equity if there hag
been a part performance of the contract by the person seeking (o enforce
11, such as a buyer who has entered into possession of a house,

Terms of a contract

The final step in the formation of a contract is the identification of the
terms and their effect. If the contract is wholly in writing, (he problem is
one of construction. But often there are additional terms. Stalements
made by the parties during their negotiations may have contractual
effect. There may also be terms implied in the contract. An express term
purporting to exclude or limit lability may raise special problems of
interpretalion. These points are discussed below.

A statement made during the negotiation of a contract may amount to
a representation (see below) or il may become a term and have full
contractual effect. There is no decisive test, bul a stalement is more likely
to become a binding term if it is made immediately before agreement is
reached, 1f the maker of the statement had special knowledge, or if the
contract itself was not reduced to writing.

timplied terms

[n addition to the express terms, there may be other terms implied into
a contract which, although not specified by the parlies either in writing
or orally, are nevertheless as binding as express terms. The leading
case on the general implication of terms into contracts is Liverpool C.C.
v lrwin,” in which tenants in a multi-storey council block sought o
establish against the local authority a duty to repair and maintain common
parts, mncluding lifts and staircases, which were frequently unusable
because of vandalism and defects. The House of Lords, in holding the
Council under a duly to take reasonable care, considered the contractual
basis of the arrangement, which was based on a tenancy agreement silent
as to the matters in issue. Lord Wilberforce dealt with the question of
implication of terms as follows:

B 119771 AC. 239
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“To say that the construction of a complete contract out of these clements
involves a process of ‘implication’ may be correct; it would be so if impli-
cation means the supplying of what is not expressed. But there are varicties
of implications which the courts think fit to make and they do not neces-
sarily involve the same process. Where there is, on the face ot'it, a complete
bilateral contract, the courts are sometimes willing to add terms to it, as
implied terms: this is very common in mercantile contracts where there is
an cstablished usage: in that case the courts are spelling out what both
parties know and would, if asked, unhesitatingly agrec to be part of the
bargain. In other cases, where there is an apparently complete bargain, the
courts arc willing to add a term on the ground that without it the contract
will not work . . . There is a third variety of implication, that which I think
Lord Denning M.R favours, or at least did favour in this case, and that is the
implication of rcasonable terms. But though I agree with many of his
instances, which in fact fall under one or other of the preceding heads, [
cannot go so far as to endorse his principle; indeed, it seems to me, with
respect, to extend a long and undesirable way beyond sound authority. The
present case, in my opinion, represents a fourth category or I would rather
say a fourth shade on a continuous spectrum. The court here is simply
concerned to establish what the contract is, the parties not having them-
selves fully stated the terms. In this sense the court is searching for what
must be implied.”

An example of an attempt to imply a term in the third category, namely
one that would be reasonable, occurred in the case of Trollope and Colls
v N.W. Met. Hospital Board,'® where the parties had made a contract for
construction work to be carried out in phases, but had omitted to make
any provisions for the consequences of the first phase overrunning. It
would doubtless have been reasonable 1o introduce a term which regu-
lated the timing of subsequent phases, but the contract made no such
provision and the judgment of the House of Lords illustrates the limita-
tions on the power of the Court to do what is reasonable. Lord Pearson
expressed himself thus:

“The court does not make a contract for the parties. The court will not even
improve the contract which the parties have made for themselves, however
desirable the improvement might be. The court’s function is to interpret and
apply the contract which the parties have made for themselves. If the
express terms are perfectly clear and free from ambiguity. there is no choice
to be made between different possible meanings: the clear terms must be
applied even if the court thinks some other terms would have been more
suitable. An unexpressed term can be implied if and only if the court finds
that the parties must have intended that term to form part of their contract:
it is not enough for the court to find that such a term would have been
adopted by the partics as reasonable men if it had been suggested to them;
it must have been a term that went without saying, a term necessary to give

119731 1 W.L.R, 601
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acommon law contractual duty, beyond the express terms of the contract.
There are some important terms which are usually to be implied into
puilding and engineering contracts. Such terms require that the building
owner shall give possession of the site within a reasonable time, and give
instructions and information at reasonable times.'” Similarly the
contractor must carry out their work with proper skill and care or, as
sometimes expressed, in a workmanlike manner. Goods and materials
must normally be of good quality and reasonably fit for their purpose.?
However, there will be no implied term where the matter in question is
dealt with by express terms. Some of the matters mentioned may be
covered by express provisions in the building contract, so that there may
be no case for further implication.

There are some notable terms which are normally not o be implied
into building and engineering contracts. Whilst there may be an express
term to this effect, there will normally not be an implied term that the
conlractor will progress the work regularly and diligently,”' since the
contractor is obliged to complele by the completion date and is entitled
{o arrange his programme of work within that overriding obligation. The
employer gives no implied warranty of the nature or suitability of the site
or subsoil, or as to the practicability of the design. Thus, where a
contractor agreed to build a new bridge over the Thames using caissons,
it was found they could not be used and the work proved much more
expensive. There was held to be no implied warranty that the bridge
could be built according to the engineer’s design: Thorn v London
Corporation.® In giving judgment the Lord Chancellor, Lord Cairns,
observed:

“Can it be supposed for a moment, that the Defendants intended to imply
any such warranty? My Lords, if the contractor in this casc had gone to the
Bridge Committee, then engaged in superintending the work, and had said:
You want Blackfriars Bridge to be rebuilt; you have got specifications
prepared by Mr. Cubitt; you ask me to tender for the contract; will you
engage and warrant to me that the bridge can be built by caissons in this
way which Mr. Cubitt thinks feasible, but which I have never seen before
put in practice. What would the committee have answered? Can any person
for a moment entertain any reasonable doubt as to the answer he would
have received? He would have been told: You know Mr. Cubitt as well as
we do; we, like you, rely on him-we must rely on him; we do not warrant
Mr. Cubitt or his plans; you are as able to judge as we arc whether his plans
can be carried into eftect or not; if you like to rely on them, well and good,;

' L.B. Merton v Leach (1985) 32 B,.L.R. 51.

0 Young & Marten v MeManus Childs [1969] | A.C. 454,

U Leander Construction v Mulalley & Co [2011]1 EWHC 3449 (TCC), per Coulson J,
22 (1876) 1 App. Cas. 120.
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