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A critical evaluation of the application of stop and search powers by police officers in England and Wales

According to Murray (2018), stop and search powers are ‘the most commonly used and yet controversial police powers’. They have been associated with events such as the London Riots in 2011 and the fight against knife crime. They are a source of controversy for many people and have been for a number of years, especially regarding people who are a part of black and minority ethnic groups (BAME). This has been an ongoing issue for many years regarding the disproportionate use of stop and search powers on BAME. Miller (2010) states that the review by Sir William Macpherson following the death of Stephen Lawrence in 1999 triggered a ‘seismic shift in British policing’. The report was heavily concerned with examining failures in the investigation and also the relationship between the police and minority ethnic groups which includes matters surrounding stop and search. Shaw (2019) reports that by the 10 year anniversary of the report, 67 of the 70 recommendations had been fully or partly implemented according to the Home Office. The powers of stop and search are mostly contained within the Police and Criminal Evidence Act 1984 (PACE), more specifically, Code A of the Codes of Practice. 

According to Code A of PACE, which was last revised in 2015, the primary purpose of stop and search powers is to ‘allow officers to confirm suspicions or diminish them about certain individuals without using their powers of arrest’. Code A PACE details how the search must be legal and it must be made without unlawful discrimination. The Equality Act 2010 applies to stop and search, as officers have a responsibility to ‘eliminate unlawful discrimination, harassment and victimisation as well as promote equality between people who have a relevant protected characteristic and those who do not’. Code A PACE recognises that any misuse of these powers ‘is likely to be harmful to policing and lead to mistrust in the police’. The Equality and Human Rights Commission (2010) states that “it must achieve a balance between the needs of society and the rights of the individual”. This is in accordance with guidance issued by the Metropolitan Police known as ‘PLAN B’ which issues criteria around stop and search. These criteria are proportionality, legality, accountability, necessity and best which relates to the best information available at the time. These criteria must be fulfilled in order for the stop and search to be lawful and rights respecting. This is similar to the definition by the College of Policing (2017) which identifies four core elements of a fair and effective stop and search, it must be ‘fair, lawful, professional and the use of these powers must be transparent and accountable’. 

[bookmark: _GoBack]Most stop and searches are carried out under PACE 1984, but there are powers contained in other legislation such as the Terrorism Act 2000. A common idea theme in these pieces of legislation is the idea that the police officer must have reasonable grounds of suspicion or reasonable belief. This provides an objective view that must be grounded in intelligence or information gathered by the officer. Reasonable grounds for suspicion are a two part test which must be applied to the particular circumstances. According to Code A PACE, first, the officer must have formed genuine suspicion that they will find the object in question, secondly, the suspicion that the object will be found must be reasonable. The second part is where the intelligence and facts of the situation become important. According to the Independent Office for police Conduct (IOPC) (2018) which cites Code A of PACE, ‘in the absence of reasonable grounds relates to the likelihood that the object will be found in the search, however in the absence of intelligence, reasonable grounds may exist based on someone’s behaviour’. The searches stand a much greater chance of success and are more legitimate if there are multiple factors which cause grounds for reasonable suspicion. The IOPC (2018) suggests that ‘it is not good practice for an officer to base their grounds for a search on a single factor’. There is also a suggestion from the College of Policing that behavioural factors should play a more prominent role over things like the smell of drugs for a search. This can include behaviours such as a person appearing to be nervous late at night and is obviously trying to hide something. The officer must have observed this behaviour or have intelligence or facts of the situation, as Code A Pace states that “a hunch or instinct which cannot be explained or justified to an objective observer cannot amount to reasonable grounds”. 

A police officer can also carry out a stop and search under s.60 of the Criminal Justice and Public Order Act 1994. This is different to other searches as it does not require reasonable grounds for suspicion, and as such has been described as ‘suspicionless searches’. These searches must have authority from an officer of the ranks of inspector or above and authority must be given in writing or orally if it is not practical. According to Code A Pace, authorisation may be given by the authorising officer if they reasonably believe that ‘incidents involving serious violence may take place in that local area, that there are persons carrying dangerous instruments or weapons within the local area or that an incident involving serious violence has taken place using a dangerous weapon or instrument and in order to find the weapon or instrument, these powers are needed’. The College of Policing (2017) explains that while a person may not be under arrest, they still cannot leave until ‘the search is either completed or the officer has decided not to proceed with it’. As the officer is allowed to use reasonable force to conduct the search, ‘it is therefore more intrusive than a stop and account although not as intrusive as an arrest’. Under the first instance, authorisation lasts for 24 hours after that time it can only be extended if an officer of the rank of superintendent grants authorisation. Parpworth (2016) states that “suspicionless searches were originally intended for use in relation to football related violence, but are now being exercised in connection with knife crime and gang violence” which have both seen a large increase over time especially around London. The Criminal Justice Alliance (2020) reports that in May 2020 at the height of the pandemic, the Metropolitan Police carried out 43,644 which was an increase of 50 percent when compared to the previous year with 2,442 of these searches made under s.60 powers. Just 15.3% of the total searches were for weapons, blades or points despite citing a Scotland Yard Official who defended the increase in searches as a way to tackle violent crime. The Criminal Justice Alliance (2020) oppose the relaxation of some elements of s.60 searches after the Home Office introduced the Best Use of Stop and Search Scheme (BUSSS) which included lowering the level of authorisation required to inspector and lowering the degree of certainty that serious violence will occur. The Home Office responded to this opposition by ‘acknowledging that increasing s.60 stop and searches will disproportionately affect individuals from BAME backgrounds and risk magnifying any residual levels of discrimination’ as cited by the Criminal Justice Alliance (2020). 

For each type of stop and search listed in Code A PACE, it is essential that an officer makes a record of the search. If the person is not arrested following the search, then the officer must make a record at the scene or as soon as possible after the search. The officer must as the person who has been searched if they would like a copy or a receipt of the search or explain how to obtain a copy. There are exceptions to this, such as if the officer is urgently required elsewhere and in that case, a record must be made as soon as possible after. If the person is arrested, then a record is made of the search as part of the custody report which is then the responsibility of the custody officer to ask if the person would like a copy of the record. Some of the things that need to be recorded according to Code A PACE are ‘ethnicity of the person being searched, date, time, place of the search, reasons for the search and officer identity’. The purpose of recording the search is to ensure that the stop and search is conducted fairly and legally and that officers can be held to account if it is not. Officers can use their pocket notebooks to ‘articulate their decision making affording the officer legal protection in the use of their power’ as stated by the College of Policing (2017). The officer should use the National Decision Model framework on a case by case basis to determine whether stop and search is the correct course of action. 

Stop and search powers are considered very controversial. It is crucial to weigh up potential benefits with drawbacks in order to get a balanced view as a whole. To do this, it is important to first look at the purpose of stop and search. These powers allow an officer to ‘enable officers to allay or confirm suspicions about individuals without exercising their power of arrest’ according to Code A PACE. The Equality and Human Rights Commission (2010) argue that there are some advantages to stop and search powers so long as they are used appropriately and proportionately. These are ‘an increase in community confidence in the police and making a contribution to reducing the fear of crime’. The Equality and Human Rights Commission (2010) also discuss the use of stop and search powers in relation to knife crime, more specifically Operation Blunt 2 which up to October 2009, over 380,000 stop and searches were conducted resulting in 14,700 people being arrested and more than 7,500 knives being recovered. The Home Officer (2016) found that despite the large number of searches and weapons that were recovered, ‘the research evidence on the effectiveness of stop and search powers at reducing crime is less than solid’. Bradford and Titatelli (2019) agree with this stating that “there is little evidence stop and search has an effect on crime”. Although if there is some level of stop and search activity rather than no activity at all, there can be a reduction in localised crime if it is used in a hotspot location. The Home Office (2016) concluded that it is difficult to determine whether stop and search does lead to a reduction in crime or merely reflects the trend. Full Fact (2019) found that although stop and search powers may not act as a deterrent to crime, there is some evidence that it works as an investigative power as police uncover more crimes. Around ‘30% of stops and searches led to a positive outcome’ with a positive outcome referring to ‘action taken against people who were stopped and searched’ which includes arrests, warnings and penalty notices. Bradford et al (2018) reinforces these points and adds that ‘stop and search has a disruptive effect by making it harder for offenders to offend’. This can be by ‘disrupting theory activity by delaying, displacing or reducing its severity’. Bradford et al (2018) gave an example of knife crime, where individuals would stash knives rather than carry them and risk being caught thus making it harder to offend. They also recognise the importance of targeted policing strategies, most notably policing hotspots therefore reinforcing the Home Office (2016). Despite these arguments, Bradford et al (2018) concluded that stop and search is ‘a visible way of doing something about crime’ rather than being an effective way to deter or investigate crime. 

It is important to understand why stop and search is considered controversial, especially amongst the BAME community. A reason why it is seen as controversial is the disproportionate nature of which BAME people are stopped. Bradford and Titatelli (2019) state that ‘the evidence of disproportionality is overwhelming’. Shiner et al (2018) quote Theresa May during her time as Home Secretary to illustrate the importance of this topic. “Nobody wins when stop and search is misapplied. It is a waste of police time. It is unfair, especially to young black men and is bad for public confidence in the police”. This is not a new phenomenon. The Macpherson report that was published in 2000 highlighted the disproportionately in stop and searches. Shaw (2019) reports disparity in stop and searches between white and black ethnicities per 1000 population in England and Wales. Shaw (2019) also cites David Lammy MP who stated that ‘the justice system remains stacked against them’ following his review into treatment of BAME groups by police and courts. However, the Metropolitan Police who according to Shaw (2019), carry out more stops than any other force justify the searches by saying that ‘boys and young men, particularly of black Caribbean heritage, are more likely to be victims and perpetrators of street violence and knife crime than other ethnic groups’. While it is true that people of Afro-Caribbean heritage make up nearly half of the 30,486 people the Metropolitan Police took action against from 2008 to 2018, they were less likely to be victims than people of White European heritage as reported by the Metropolitan Police (2019). Despite this, the Criminal Justice Alliance (2020) reports that during the lockdown months of 2020, ‘members of the black community were stopped at a rate of almost 4 times that of their white counterparts’ which demonstrates the disproportionate nature of stop and search powers and disputes the Metropolitan Police (2019). This also links in with s.60 searches, with the Criminal Justice Alliance (2020) citing evidence that ‘as a black person, you are more than 40 times more likely to be stopped and searched under s.60 powers’. Liberty back this stat up while adding that outside of London, ‘you’re 43 times more likely to be stopped and searched without justification if you are black’ and under regular stop and search, ‘you’re 10 times more likely to be subjected to stop and search if you are black even though the rate at which police find prohibited items is broadly similar across all ethnic groups’ which is a stat also found by Full Fact (2019). Liberty argues that discrimination levels are at their highest for 20 years. Shiner et al (2018) suggests that there is a link between inequality, deprivation and disproportionately, stating that “rates of stop and search (in London area) in boroughs with high levels of deprivation and inequality fuels disproportionality” because BAME groups tend to live in such areas. Disproportionality also features in wealthy areas as ‘black people experience heightened intervention consistent with ethnic profiling’. This is clearly unlawful discrimination which can lead to negative consequences for the police such as lack of confidence in the police and damaging public relations. 

The College of Policing (2017) recognise that ‘negative experiences of stop and search can have important consequences’. If a person believes they have been targeted unfairly, that can affect their beliefs on police legitimacy and in turn reduce their willingness to cooperate with police by reporting crimes or providing information. Negative experiences can have a big impact on under 18s, specifically those from BAME groups and can have a lasting effect on a person which can be carried through their adult life. Flacks (2017) argues that stop and search powers on minors is under reported ‘despite good evidence that such practices are harmful and counterproductive’. This can damage the relationship between the police and young people and alienate some groups in the community. Flacks (2018) argues that stop and search powers can have damaging consequences on young people in the form of ‘encouraging offending, facilitating entry into the criminal justice system and eventually incarceration’. Furthermore, stop and search powers can have a ‘corrosive impact on social solidarity’ which can then lead to distrust in the police, feelings of exclusion and alienation in the communities. This ultimately makes it more difficult for the police to perform their role as it can be harder to gather intelligence within the community and may lead to a drop in reporting. This has a knock on effect as it can damage the reputation of the police amongst communities and can lead to a divide between the police and a community. It no longer reinforces the idea that the police are the people and the people are the police. This is fundamental to the police as they rely on good relations with the public in order to police. The style of policing adopted by police in England and Wales is policing by consent which refers to the 9 principles of policing as explained by the Home Office (2012). These principles are the cornerstone of modern policing and includes mention of police legitimacy, accountability and transparency in the exercising of their powers which is very much linked to the application of stop and search. 

In conclusion, the application of stop and search powers across England and Wales is a controversial topic. There are some who argue that it works, such as Priti Patel the current Home Secretary as cited by the BBC (2019). Some argue that stop and search is not fit for purpose and requires greater regulation of powers to aid transparency and hold the police accountable when powers are abused. There is clearly an issue of racial discrimination surround stop and search powers, especially in London, which needs to be addressed. With Covid restrictions, some like the Criminal Justice Alliance (2020) worry about police discrimination with little scrutiny surrounding their powers which they suggest requires an independent oversight to maintain trust in the police and build community confidence. It’s clear to see that some reform is required in areas if the police are to build a relationship with communities. 
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