The aim of this assignment is to evaluate the problem question that has been given and to see what offences Polly could be prosecuted for, as well as possible defences that can be given if Polly meets the criteria.
Polly noticed Mohammed flirting with the barmaid Roxanne during a social event in their local pub. When walking past Roxanne, Polly calls her a ‘bitch’ and gestures her middle finger at her. Although it does not state that Roxanne was intimidated or distressed by Polly’s name calling Section 5 of the Public Order Act 1986 could be an offence that Polly could be charged with. The prosecution must prove that defendant used words or behaviours that were abusive, threatening, insulting or the defendant acted in a disorderly way, this can be seen in the case of Harvey V Director of Public Prosecutions [2011]. In contrast to the section 4A offence, there is no requirement to show that a person intended to cause alarm or distress by their actions. Section 5 is a summary only offence and a non-imprisonable offence, this means that the maximum penalty that can be imposed is a fine.
Common assault is a summary offence and is set out in section 39 of the Criminal Justice Act 1988. The actus reus of assault is causing a person to apprehend the immediate application of unlawful force, there does not need to be any application of actual force on the victim. Mens rea of assault is intending the victim to cause the apprehension of unlawful force or foreseeing that the victim might be caused such apprehension. As was established in the case of Savage and Parmenter [1992] this involves a subjective element of recklessness, meaning the defendant must have been aware of the possibility of inciting fear of violence. In the case of R V Wilson [1955] it was stated that assault does not need to be physical, words could amount to assault. This was later accepted in the case of R V Constanza [1997]. Although Polly called Roxanne a ‘bitch’ it does not say that Roxanne felt intimidated or that she felt it was going to escalate into more than name calling, because of this the offence of assault seems unlikely.
After Polly had been asked to leave the pub and went outside she came across Roxanne’s moped, using a broken glass that she had found in the carpark she cut Roxanne’s brake cables. Polly could be charged with aggravated criminal damage under section 1(2) of the Criminal Damage Act 1971. Although it is the same offence as criminal damage is also an intention to endanger another life either recklessly or intentionally. The definition of aggravated criminal damage is ‘a man or woman who without lawful excuse destroys or damages any property, whether or not belonging to himself or another’. The Act states ‘whether the defendant intended or damaged any property or being reckless as to whether any property would be destroyed or damaged and intending by the destruction or damage to endanger the life of another or being reckless as to whether the life of another would be thereby endangered shall be guilty of an offence’. The maximum penalty for aggravated criminal damage is life imprisonment depending on the circumstances of the case.
The actus reus of aggravated criminal damage is the destroying or damaging of property without lawful excuse. In Polly’s case she picked up a piece of broken glass, walked up to Roxanne’s moped and cut her brake cable herself. The mens reas of aggravated criminal damage is split into two parts. First it must be proven that the defendant intended or was negligent to destroy or damage property, this is the same as the criminal damage’s requirement. Secondly, it must be shown that the defendant knowingly or recklessly endangered life as the result of criminal damage, this can be seen in the case of R V Steer [1988]. It must also be proven that the endangerment of another must result from the criminal damage.
Polly and Mohammed were in a heated argument which was then intensified when Mohammed admitted that he was indeed having an affair with Roxanne. It was this confession that led to Polly picking up an ashtray smashing it over Mohammed’s head causing his death. Polly could initially be charged with murder under the Coroners and Justice Act 2009. The actus reus of murder is the unlawful killing of a human being under the Kings peace. The mens rea for murder is malice afterthought and both actus reus and mens rea must be met to charge a defendant with murder. Polly smashing an ashtray over Mohammed’s head is the act itself and it caused the death of the victim. Mens rea is defined as the state of mind of the person committing the crime. The defendant must have the intention to cause death or serious bodily harm and be aware that it is highly likely to occur as a result of their actions  - as seen in the case of R C Matthews [2003]. 
Polly’s defence could argue diminished responsibility which is a partial defence to murder. A partial defence contains all the elements of murder but if successfully argued it could reduce the offence to manslaughter instead of murder. There are four stages that must be met to argue diminished responsibility under section 52 of the Coroners and Justice Act 2009. The  four stages look at the defendant’s mental state and whether there was an abnormality of mental state and if so whether this was caused by a recognised medical condition that substantially impaired the defendant’s ability to understand their conduct, form a rational judgement, or exercise self-control providing an explanation for the defendants conduct. Abnormality of mind can be seen in the case of R V Bryne [1960] and due to a recognised medical condition the murder charge was reduced to manslaughter.
Loss of control is another partial defence to murder under section 54 of the Coroners and Justice Act 2009, previously known as provocation under the Homicide Act 1957. The Coroners and Justice Act 2009 states that to use loss of control as a partial defence the defendant must have lost self-control, a person of the same sex and age would have reacted in the same way as the defendant in the same circumstances and there must be a qualifying trigger. When looking at the qualifying triggers under the Coroners and Justice Act 2009 the defendant fears serious violence from the victim and a thing or things done or said which constituted circumstances of an extremely grave character and caused the defendant to have a justifiable sense of being seriously wronged. It must be noted that under section 54(6) of the Coroners and Justice Act 2009 sexual infidelity cannot be a qualifying trigger, this can be seen in the case of R V Clinton [2012] where the court of appeal said, “the Coroners and Justice Act 2009 is designed to prevent the misuse of sexual infidelity as an excuse to kill people”. It is from this case it would be less likely that Polly’s defence team could use loss of control as a defence as she smashed Mohammed over the head straight after him admitting to the affair.

When looking at the offence of section 5 of the Public Order Act 1986 regarding Polly calling Roxanne a ‘bitch’ although the word can be classed as abusive and insulting it does not state that Roxanne felt either mentioned above so it would be unlikely that Polly would be charged with this offence. It states in the case of R V Wilson [1955] that assault does not need to be physical, words can amount to assault. The problem question does not state that Roxanne was offended by the word ‘bitch’ and it also doesn’t state that she thought harm would follow after as Polly left when asked, from this the offence of common assault seems to not apply to this scenario. 
When Polly left the pub she cut Roxanne’s brake cables on her moped with a piece of glass. Polly meets the actus reus and mens rea of aggravated criminal damage under section 1(2) of the Criminal Damage Act 1971. If there is CCTV, witnesses or Polly admits to the crime it is highly likely that she would be charged with the offence. Cutting the brake cables of the moped could endanger the life of Roxanne and other members of the public.
Although Polly would more than likely be first charged with murder for smashing an ashtray over Mohammed’s head causing his death it would be up to the defence to argue that she should be charged with the lesser charge of manslaughter by pleading diminished responsibility. Polly has schizophrenia a recognised medical condition which could have substantially impaired her mental ability to understand the nature of her conduct to form a rational judgement or exercise self-control. The partial defence of loss of control would be less likely when compared to diminished responsibility because sexual infidelity is not a qualifying trigger as seen in the case of R V Clinton [2012].



