Maisie Finnemore 
2012131
Offences Against the Person Act 1861
The Offences Against the Person Act 1861 (OAPA) is an Act of Parliament that has been in place for over 150 years and it involves non-fatal offences against the person within the criminal justice system. Non-fatal offences are split into two groups and the first two non-fatal offences are assault and battery which are included in the common law and section 39 Criminal Justice Act 1998 (Criminal Justice Act 1998). Non-fatal offences that are included in the Offences Against the Person Act 1861 are ABH which is actual bodily harm, GBH which is grievous bodily harm, and GBH that is unlawful and malicious wounding with intent to cause harm, and other different offences that are non-fatal. ABH is displayed in section 47 in the legislation of the Offences Against the Person Act, GBH is displayed in section 20 and then in section 18 GBH with harm intent is displayed in that section (Offences Against the Person Act 1861).
The Offences Against the Person Act 1861 was first created in August 1861. The Act needs a reform and is outdated, it is suggested in the literature that the Act needs to be reformed due to its outdated nature and society has evolved in the last 150 years, even crimes have evolved which then gives great difficulty comparing crimes in modern society to the Act. The Law Commission has stated that the Offences Against the Person Act needs to be updated and has been reported to form a case to reform criminal law. In 1998 a Draft Bill was produced by Home Office and it was a more modified version of the OAPA, Law Commission believes it should replace the Offences Against the Person Act 1861. 
The Law Commission's report has declared that the OAPA is out of date and that it should be renewed. One of the criticisms is that the legislation has a flawed hierarchy, meaning that it has an unclear demonstration of the hierarchy offences which is confusing, the offences are not in order of seriousness and are not explained in a more modern way such as section 47 (ABH) and section 20 (GBH). Law Commission stated that the language of the Offences Against the Person Act is complicated and vague, they also stated that the mental elements of some offences are not clearly expressed and do not reflect on certain elements from those offences (Law Com No 361, 2015). Recommendations from the Law Commission report suggest that the Home Office Draft Bill 1998 was a great starting position for a reform for the OAPA, the draft bill is a good model to reflect from and use to produce a more modern legislation. The draft bill is recommended to be used as an outline to produce an updated and much more understandable Act, it has great proposals for the legislation and will be a good model to use to create an overdue reform in the OAPA, Law Commission would like the legislation to be repealed and more modernised for a better understanding Act. Law Commission's report was reflected on by the Honour Judge Andrew Goymer and was agreed that the legislation has been a struggle for judges and juries to read to deal with the problems of the current law due to the statute being over 150 years old (Law Commission, 2021).
The OAPA has been noticed by individuals that the language is outdated which is making the legislation detach from modern society, it is unclear about the hierarchy of offences (Eugenicos, 2017). The offences in the legislation are unclear and do not show the seriousness of the offences, section 20 is more serious than section 47, but both have a maximum sentence of 5 years, the offences need to be specified correctly. This presents that the OAPA needs to make changes for improvement and to become more understandable with the offences and to be able to reflect on the offences in a more up-to-date and modern way. In section 5 of the legislation, which is assault occasioning bodily harm, the wording is outdated when it refers to imprisonment as penal servitude for England and Wales. Northern Ireland has a different statement about section 5 and uses the word imprisonment instead of penal servitude, this shows that for Northern Ireland the legislation has been updated but as for England and Wales it still is detached from being more modern (Offences Against the Person Act 1861). 
John Gardner reflected in his article that section 20 (ABH) should be stated as the more serious offence of section 47 (GBH), but both offences are defined quite differently regarding the seriousness of the offences. The offences should be related and described similarly as section 20 is a more serious version of section 47. Section 18, 20, and 47 are all similar offences, they all involve a situation of grievous bodily harm and are linked but one is more serious than the other, but in the legislation, they have not defined the seriousness of the sections clearly giving them a miss understanding of what the levels of severe offences they are. John Gardner also explained that section 20 has a maximum sentence of 5 years and section 18 can have a sentence up to life, this shows the different points in seriousness and that Law Commission should contain this in the new replaced offences within the hierarchy (Gardner, 1994, p. 3-4).
Demetriou 2016 reviewed and assessed of Law Commissions Scoping Report paper of the Offence Against the Person Act and notices that it has said about ss 20 and ss 47 having the same maximum sentences which then confuses individuals on what the difference between the offences are on blameworthiness. If an offence has the same maximum sentence as another offence it should mean that the level of seriousness is the same but regarding ss 20 and ss 47 the offence that is the most serious out of both and has not to be characterised is ss 20. It was also mentioned that offences should be labelled precisely to be able to show society about the description and blameworthiness of the harmful prohibit. Demetriou observed that Law Commission did not pay attention to the fact that definitions of certain words were not explored and not evaluated towards the reform for the OAPA, some of the words were recklessness, intention, and consent, the argument for that statement is that the issue needs to be addressed as the definition for certain words structure an essential part of the group of non-fatal offences (Demetriou, 2016).
The offences of assault and battery are crimes that are committed quite frequently in modern society, the terms for assault and battery are not defined or stated within the Offences Against the Person Act but are stated in section 39 of the Criminal Justice Act 1988. The OAPA cannot be used to charge individuals because it has not got a definition for the offences of assault and battery which is very much needed in modern society, this goes to show the OAPA needs a reform due to being outdated and for it to be used for more crimes and to be able to use it to refer to crimes such as assault and battery. It has been mentioned that maybe the assault and battery offences should either statutory or common law offences, just because the Offences Against the Person Act does not have a definition or initial response to the offences of assault and battery (Child et al. 2017, p. 216). Actual Bodily Harm (ABH) is also not defined in the OAPA, ABH is any injury that has happened towards the victim by the defendant which can be injuries that vary from bruising, swelling, grazes, to even injuries such as loss of consciousness and psychiatric injury. The hurt does not need to be permanent, but it must affect the victim (CPS, 2020). It is a maximum of 5 years sentence with actual bodily harm and that is not stated in the legislation meaning that it cannot be used to sentence an individual for ABH. 
A case was appealed in the courts and it was Regina v Burstow v Ireland 1997 (R v Ireland v Burstow 1997). The case included a silent phone call that led to a psychiatric illness such as anxiety towards the victim, it was appealed in the House of Lords that the defendant was guilty and was convicted with ss 20 and not ss 18 or 47 due to the outdated wording of the OAPA. Regina v. Burstow case and Burstow was convicted with section 20 because section 18 uses the words cause any grievous bodily harm to any person in the definition which made the judges contemplate on whether the defendant convicted that offence and if it was intentional to cause psychiatric injury. This case supports the fact the literature of the Act needs to be modernised to be able to judge whether an offence applies to certain crimes that are being committed and it is creating confusion when convicting defendants for the offences that have been committed (Parliament. House of Lords, 1997). The offences defined in the legislation provides difficulty on supporting the crime that has been convicted due to the lack of modern language and literature involved, cases need to be reflected and assessed over to provide a certain conviction for imprisonment and the words “inflicting” and “causing” are involved in the sections which is then making them difficult to understand when judging offences. 
The need for the Offences Against the Person Act 1861 to have a reform is a strong agreement to lots of individuals, it has been agreed on a few occasions that the literature of the Act needs to become more modern to suit the needs of society and the crimes that are now happening in modern times. The OAPA makes it hard to judge whether what section of the OAPA an offence is suited for, the language describing the offences is confusing and complexed. The draft bill and Law Commissions Report is a great response to a new pathway for a reform and a great direction to start, it explains the confusion between the wording of some sections of the legislation and the draft bill does the same, they reflect both reflect upon the legislation creating a more suitable model for a new reform. Some cases have been issued with the problem of the wording of the OAPA and have been appealed to be discussed such as Regina v. Burstow, comparing different cases to each other to gather a better understanding of the convictions that are issued for similar offences.
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