The Defence of Insanity
The defence of Insanity is a defence available in criminal law which people rely upon and they must prove they were not aware that what they had done was wrong because they were not in the right state of mind when the offence was committed, and the judgement is ‘a special verdict that the accused is not guilty by reason of insanity’ (Trial of Lunatics Act 1883).
In order to understand the requirements of insanity, it is essential to look at each of the elements of the test sets out in R v M’Naghten (1843).  ‘A defendant should be presumed sane unless, at the time of the offence, he can prove he was labouring under such a defect of reason so that he did not know either the nature and quality of the act or, if he did know it, that he did not know what he was doing was wrong (M’ Naghten Rules 1843).
There needs to be a complete absence of the power to reason (R v Clarke, 1972)., as the defence of insanity is not available where the defendant knew what he was doing was wrong and knew the punishment in law for his action (R v Windle, 1952). Absentmindedness or confusion is not enough (Homicide Act 1957)
The absence of mind must be caused by a disease of the mind (Kopsch 1927). In R v Sullivan (1984), it was argued that any illness that affected the body physically such as epilepsy was a disease of the mind because it affected the mind. In R v Kemp (1956), it was held that the hardening of the arteries was an external disease which affected the mind. R v Hennessy (1989), it was held to be insanity as it was a disease of the mind caused by the diabetes as a result of insulin not taken. However, in R v Quick (1973), it was argued the condition was caused by an external factor, therefore the defendant could rely on the defence of automatism and not insanity (Claydon and Catley, 2016)
Automatism is “an act which is done by the muscles without the control by the mind, where the person is not conscious of what he is doing (Lord Denning in Bratty v Attorney General (1963). In the case, the defence of automatism was rejected because it was believed he was in control of his mind. In R v Quick (1973), the external factor which is insulin means that there is automatism as it is not a disease of the mind causing the action, rather, it is the insulin affecting the body.
From the foregoing it could be said that automatism is caused by an external factor; for instance, diabetes, concussion or sleepwalking while insanity is caused by an internal factor that is a disease of the mind. This is determined in the court of law and not by medical experts. “The court states that there needs to be a complete absence of the power to reason as a result of mental or physical disease which affects the mind because the defendant was in a state of unconsciousness (In R v Davies 1881). In R v Coderre (1971), his plea for insanity was rejected because the court ruled was that he knew what he was doing was legally wrong (Claydon and Catley, 2016). However, where the defendant takes an intoxicating substance like alcohol, drugs etc and this causes a temporary mental disorder, the defence of insanity cannot be used (Coley 2013) and (Harris, 2013).
The verdict for insanity is ‘not guilty by reason of insanity and will result in some form of treatment (Mental Health Act 1983), while a successful plea of automatism will lead to a complete acquittal (Criminal Procedure (Insanity and Unfitness to Plead) Act 1991).
[bookmark: _Hlk71217446][bookmark: _Hlk71227873]This goes further to prove that when a case is passed through this test and he is found guilty, medical experts’ opinion notwithstanding, the defendant would be convicted. This was the case in R v Townley (1983), the plea was rejected because it failed to pass the M’ Naghten test despite the medical expert opinion that supported an insanity plea. In R v Burgess (1991). The medical expert argued it was not sleepwalking but a psychological experience. The insanity verdict was upheld. The main reason weas not the expert’s explanation but on the law’s distinction between external and internal causes of behaviour’ (Smith and Hogan, 2013).
The burden of proof lies with the defendant to prove with evidence on the balance of probabilities that he was not in his right state of mind when he committed the offence (s. 2 (2) Homicide Act 1957).
The defence of Insanity has become the subject of debate which has led to a call for its reform. it has been argued that the the law is based on an 1843 case (M’ Naghten) and it is out of date with medical advancement and discoveries in issues surrounding mental health (Claydon and Catley, 2016). Words like ‘’insanity’, ‘disease of the mind’ outdated legal terms which do not fit for purpose in a modern world (Polka, 1961). This has led to a conflict between the medical and the legal usage of the words. ‘Disease of the mind’ here is a legal term and not a medical term. It refers to the ‘mind’ (a mental disorder that affects the mind) and not a mental condition (Mental Health Act 1983).
 In R v Johnson (2007), despite being diagnosed with paranoid schizophrenia he was suffering at that time, the plea of insanity was rejected because evidence suggests he knew what he was doing was against the law (Coroners and Justice Act 2009).
The Law Commission described the defence as “not fairly identifying those who ought not to be held criminally responsible as a result of their mental condition” (Law Commission b 2012).
They criticised the defence as placing an unfair label on people (insanity) that is demeaning and segregating; naming people to have a mental condition that is degrading. Defendants who are suffering with physical disease like diabetes and sleepwalk are labelled ‘insane’ Example R v Hennessy (1989) and Burgess (1991). This has led to some of this people being unfairly imprisoned and this is dangerous to their health and to the society at large (Ashworth & Horder 2013)
There is a significant overlap between defence of insanity and automatism in the interpretation of internal and external factors in attempting to create a distinction between sane and insane automatism. This overlap was confirmed in R v Quick 1973.  For an automatism defence, there need to be sufficient evidence of confusion and lack of voluntariness. In Bratty v Attorney General (1963), the defendant didn’t have such evidence. In Woolmington v DPP (1935) the judge requires the prosecution must establish that the criminal act resulted from ‘a voluntary act of the accused (Claydon and Catley, 2016).
This will affect the sentencing as defendant has to prove insanity which is a breach of the right of those who is not of sound mind who should not be detained (Article 5 -European Convection For the protection of Human rights and Fundamental Freedom).
It was also argued that the jury’s makes the decision and decide whether the defendant is guilty or not guilty by insanity which they do based on evidence and opinion of professionals.  They are laymen and not qualified for this (Samuel 1988)
The Law Commission proposes the abolition of the defence of insanity and suggested it to be replaced with a new defence of ‘not criminally responsible by reason of a recognised medical condition’. This will remove the stigma of the term ‘insanity’ and avoids the problem of inappropriate labelling those who are for example diabetic or sleepwalkers as insane. It also avoids the focus on guilt evidenced in the phrase ‘not guilty by reason of insanity or ‘guilty, but insane thus solving the internal and external divide. It also expunged the phrase additional set out in the M’Naghtern rules which says, ‘a man is presumed to be sane and to possess a sufficient degree of reason to be responsible for his crimes until the contrary is proved’ (The Law Commission c 2013).
The following suggestions for replacement were also made concerning the phrase “not guilty by reason of insanity” “verdict of not guilty on evidence of mental disorder” (The Butler Committee 1975), “defendant should not be guilty on evidence of severe mental disorder or handicap” (The Draft Criminal Code 1989) and “irresistible impulses should be covered in the defence” (Royal Commission on Capital Punishment 1953).
The defendant must provide evidence to defend their plea and the onus now lies on the prosecutor to prove beyond reasonable doubt that the defence does not apply (Claydon and Catley, 2016). The accused may be convicted while a reasonable doubt exists R v Whyte (1998
To prevent overlap, the suggested reform automatism defence would be for the accused to produce evidence that at the time the act was committed, he lacks the capacity to control his action and the loss of capacity was not the result of a recognised medical condition (Law Commission c 2013), 
It appears based on all the evidence gathered that there is need for a reform.  The law defence has been available since 1883 and the M’Naghten rules is based on an old case. There have been significant changes in the society, so the law should also be fit for purpose in a modern world. The significant overlap between automatism and insanity creates confusion for the layman. if the administration of justice is calling for a reform of the defence, then there is a need for a review. According to the words of Judge Denning “There is room for reconsideration of rules and, in particular, rules which have their genesis in the early years of the 19th century”. 
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 Involuntary Manslaughter
Ali punched Lee with such force that he fell to the floor and was knocked unconscious. He later died. The relevant offence here is involuntary/ constructive manslaughter contrary to Criminal Law Act 1967. This case Attorney General’s Reference No. 3 (1994) clarifies the element of the offence. This requires the defendant to commit an act which is unlawful and dangerous and which in turn leads to the death of another: R v Larkin (1943). The act must be unlawful Franklin (1883). The unlawful act committed here is battery: R v Lowe (1973) which must be objectively dangerous R v Church (1966), R v Watson (1989) and R v Dawson (1985). The act must cause the death: R v Cato (1976).
The defendant must have mens rea for the original act but not the death.  Andrew v DPP (1937). It simply requires for the person to intend the unlawful act not to necessarily know the act is unlawful or dangerous. Lee died as a result of Ali punching him with such force that left him unconscious which eventually led to his death. This is what most be proved. The prosecution must prove that Ali is the factul and legal cause of Lee’s death R v Mitchell (1983). Although they had to wait for the ambulance to take him to the hospital, Lee was already unconscious. it was as a result of Ali’s action that led to Lee’s death. In considering causation, we must consider the factual and legal cause. In considering the factual cause to determine whether there is a responsibility we must ask: ‘but for the action of Ali, would Lee have died? No!  R v White (1910). The legal cause considers if Ali’s action was more than a minimal cause of Lee’s death. Yes, Ali is the significant case of Lee’s death. He was to take Lee as he found him: R v Blaue (1975). The chain of causation was not broken.
The action described would satisfy the criteria for both unlawful act which was objectively dangerous and led to Lee’s death. The facts would indicate that there was no intention by Ali to cause harm to Lee, but he was reckless when he punched Lee with such force that he fell to the floor and was knocked unconscious. The relevant offence here is involuntary manslaughter.
Murder
Ali grabbed Colin’s hand as he tried to walk off, stabbed him and Colin bled profusely’ He died within minutes. The relevant offence to consider is Murder. Sir Edwards Coke defined Murder as the unlawful killing of a reasonable person in being, under the Queen’s pact, the death following within a year and a day with malice aforethought (Lord Chief Justice, 17th century). The actus reus of murder is the unlawful killing of a reasonable person under the Queen’s pact.
Applying this to the fact, the unlawful act is Grievous Bodily Harm contrary to s.18 of the Offence against the Person Act 1861 (OAPA). S.18 OAPA is the unlawfully and maliciously by any means whatsoever wounds or cause any GBH to any person with the intent to do GBH: DPP V Smith (1961). The wound caused to Colin, by Ali stabbing him, caused serious bodily harm that led to Colin bleeding to death.  The wound described would satisfy the criteria for GBH under s.18.
The person must have committed an act which leads to the death of another Unless there is a death, there can be no killing.: Gibbins and Procter (1918). Ali stabbed Colin. Clearly the cause of death is Ali stabbing Colin because he died within minutes of the stabbing. Colin was alive before Ali stabbed him, so he was a reasonable person means that the person must be alive: Attorney General’s Reference No. 3 (1994).
Mens rea in murder can be satisfied by an intention to cause GHB and just an intention to kill R v Cunningham (1981). That is, malice aforethought (intent to kill): R v Vickers (1957) and implied malice (intent to cause serious harm): R v Moloney (1985). Malice is the evil intent on the part of a person who commits a wrongful act injurious to others. Aforethought- thought of previously meditated: The killing of Colin was premeditated and well planned by Ali.  Ali desires a result and sets out to achieve it. He came with the intention to commit GBH: He came prepared with a knife to stab Colin. This is a direct intention: Gillick v West Norflock and Wisbech AHA (1986), R V Mohan (1976).
The relevant offence here is Murder. We can say that Ali is criminally liable for Colin’s death because he satisfied both the actus reus and mens rea of the offence.
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