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Civil Litigation Exam
Question 1 A.
Third-Party Funding
This encompasses an arrangement where persons who are strangers to the litigation process or the claim agree to fund the litigation process on behalf of the client. In most cases this applies where the client is unable to fund the case entirely and requests for financial assistance form the third party who advances a ‘loan’ to the client in the style of paying the legal fees with the understanding that the same will be refunded after the litigation process comes to an end. 
Legal Expenses Insurance
Mr. Wheeler may take up an ‘After The Event’ (ATE) insurance that covers the fees payable to the other party in the event of losing the case. This is available to Mr. Wheeler and an insurance policy may be taken to cover the said costs to the other party, the opponent. 
Conditional Fee Agreement (CFA)
Conditional Fee Agreement (CFA) is a funding option available to Mr. Wheeler. CFA encompasses a funding arrangement where the solicitor agrees to charge the client only when the claim us successful. It is commonly known as ‘no win, no fee’ and gives the client courage to prosecute their matter without the fear of shouldering legal fees in the event of losing the claim. The amount paid by the client is determined by the lawyer’s fees charged as by law required. 
Damages Based Agreement (DBA)
This funding option requires the client to pay the solicitor when the claim is successful just like the CFA. However, the legal fees payable to the solicitor is determined in terms of a percentage of the damages awarded by the court. In other words, the solicitor and the client agree on a predetermined percentage of the damages to be paid to the solicitor upon successful prosecution of the claim. 
Question 1 B.
In conditional fee agreement (CFA) the costs liability to the firm will be the fee agreed, that is the solicitor’s fee that would have been paid had there been no CFA plus a success fee which may be up-to 100% of the solicitor’s fee but capped at 25% of the award. Party to party costs may be recovered from the opponent. 
Secondly in a Damages Based Agreement (DBA) arrangement the fee payable on winning the case is the percentage agreed upon by the client and the solicitor before or at the commencement of the litigation process. The percentage payable to the solicitor or the firm is predetermined. Party to party costs may be recovered from the opponent. 
Further, in a third-party funding, the costs liability to the firm is none as the claim was fully funded by the insurance and the balance paid up by the client. However, where the client did not pay up the any balance of the legal fees that said balance is the only liability to the firm in terms of costs. Party to party costs may be recovered from the opponent. 
In after the event legal insurance scenario, the only cost liability is to the extent that the agreement between the client and the solicitor as pertaining the legal fees since the insured interest is not applicable as at this point. 
Question 1 C.
In conditional fee agreement (CFA) the costs liability to the firm will be none as the agreement stipulates that ‘no win, no fee’. The client is not bound to pay any legal costs to the firm. The solicitor does not have any basis for asking for legal fees after losing the case. However, the client is liable to pay party to party costs to the opponent.  
Secondly in a Damages Based Agreement (DBA) arrangement there is no fee payable to the solicitor since it was on a win condition. In other words, the agreement was conditional to winning the case. However, the client is liable to pay party to party costs to the opponent. 
Further, in a third-party funding, the costs liability to the firm is none as the claim was fully funded by the insurance and the balance paid up by the client. However, the client is liable to pay party to party costs to the opponent since this was not paid. 
In after the event insurance cover funding, the costs to the other opponent are covered by the insurance policy hence should not be paid by the client upon losing but by the insurance company. The solicitor’s fee is payable in this arrangement even after losing if the same was not advanced before or during the litigation. 
Question 1 D.
The procedural implication of the child of 4 years in the accident is that Mr. Wheeler should seek guardianship position and institute the suit on behalf of the child as the guardian. This is because a person who is a minor cannot be party to a civil litigation process in the UK courts. The parent will file the suit on behalf of the child as the next of kin and the guardian. 
Question 2. 
· Court to file the claim: The Queens Bench Division
· Documents to draft in the Claim
i. Claim Form (Form N1)
ii. Medical Report on Injury
iii. Receipts on treatment Expenses
iv. Police Abstract
v. Witness Statement
vi. Occupation Form by the Plaintiff
vii. A List of Plaintiff’s Beneficiaries
Question 3.
Methods of service appropriate recognized under the Civil Procedure Rules are:
i. Personal service in accordance with rule 6.5;
ii. First class post, document exchange or other service which provides for delivery on the next business day, in accordance with Practice Direction 6A;
iii. Fax or other means of electronic communication in accordance with Practice Direction 6A; or
iv. Any method authorized by the court under rule 6.15.
Question 4. 
· Time Limits to Respond to Claim by William Golding: Part 15.4 of the Civil Procedure Rules provides that William Golding (the defendant) has 14 days to file his reply after being served with the particulars of the claim. 
· How it is done: He may reply by way of admission, denial, counterclaim or seeking for better particulars of the claim served upon him by the plaintiff. 
Question 5. 
Consequences of Accepting part 36 Offer
Part 36 offer of the Civil Procedure Rules arises in the instances where settlement offer is made without prejudice with the exception to costs. Just like other forms of settlement that are recognized under the Civil Procedure Rules, it can be used to settle either the entire claim or part pf the claim. The settlement can either be in forms of monetary settlement or other form that the parties have agreed on. The offer may be made only on the liability where the quantum will be left at the discretion of the Court. Before the offer can be concluded as one that falls within the provisions of this part it must be a genuine offer to settle and must be made in strict compliance of the requirements that have been set out in part 36 of the Civil Procedure Rules. 
The offer predicated in this part can be made at any point of the proceedings. However, it is advisable that this happens at the earliest opportunity possible since it will go a long way in saving on the costs that will be incurred in the suit. It can be made as early as before the suit commences or as late as during the appeal proceedings in a case. The operationalization of the part is based on the rules that have been set by the claimant and defendant at any stage of the proceedings. The particulars of the offer to settle in Part 36 need to made in writing and signed by both parties of the claim. 
Consequences of the part are mainly on the cost and based on whether the Claimant accepts the settlement or refuses. If the offer is accepted within the Relevant Period, the claimant is entitled to its costs up to the date it accepts the offer. If the offer is not accepted within the Relevant Period, or the offer is made less than 21 days before trial, then if the parties do not agree the liability for costs, the court will make an order as to costs. As such, the Claimant in this case must be on the knowhow of the consequences of settlement offer envisaged in Part 36 of the Civil Procedure Rules. 
