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This dissertation looks at the relationship between the administration of law and literature, in particular the literature of the second century A.D., and more specifically, the administration of law as it is reflected and interpreted in the trial scene in Longus’ Greek novel. The milieu of the educated Greek elite within which Longus lived was such that law courts and debates were at the core of the life and education of the urban elite in Greek city states, such that it would have been inconceivable for Longus to have written a novel without some reference to the law. However, far from being a paradigm or exempla of a case of the law of obligations, the trial scene is an artistic representation of law. It is only with a retrospective lens through the Digest of Justinian that we are able to view substantive law. Moreover, the “facts” of this trial scene were not an innovative creation by Longus, reminiscent of the jurists, but rather are illustrative of Longus’ desire to demonstrate his awareness of wider multicultural influences within the novel. The frieze painting at the Villa della Farnesina suggests that the factual elements of the legal scene had quite a wide currency and that by the end of the Republic, this story had spread as far as Italy or at least was part of the cultural legacy and landscape that became rooted in Italy. The narrator of Longus’ novel requires an interpreter to understand the painting he is contemplating; similarly, Longus by placing his trial scene in a rural community is able to exploit the absurdities of the legal institutions and legal system. He is in effect an interpreter of the legal system; he simultaneously provides comedic entertainment and illustrates that law was not administered in an urban vacuum. Longus challenges his readers to examine their relationship with the legal institutions with which they were familiar and the role of these institutions in the lives of rural communities. The scene reflects the relationship with the rule of law and legal institutions as they were developing in imperial Roman societies through a dynamic prism of multicultural influences.















To my very dear friend Robert,
for his friendship and support,
	
without whom my childhood dream would not have been realised.
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I ended up on the edge
of the crowd where the road met the high
hedgerow with the scent of earth, a thousand
kinds of grass, leaves and twigs, flower-heads
and the intoxicating tang of the odd ring-pull
or rubber to spice the mixture. I wanted
to eat everything. I could have eaten the world
and closed my eyes to nibble at the high
sweet leaves against the sunset. I tasted
that old sun and the few dark clouds
and some tall buildings far away in the next town.
Extract from: Goat by Jo Shapcott.[footnoteRef:1]  [1:  Shapcott, 2006, p.48.] 

[bookmark: _Hlk67225198]The goats which play a pivotal role in the set of circumstances which lead to the trial scene in Longus’ Daphnis and Chloe were equally motivated by their voracious appetite as the goat in Shapcott’s poem but unlike Shapcott’s goat, Longus’ goats find themselves in the midst of a judicial inquiry. The circumstances which lead to our inquiry stem from when some young rich Methymnans, enjoying leisure time away from home, sail their boat along the shores of Mytilene and having moored their boat for the evening, a local farmer in need of a rope, takes the mooring rope. The next morning, following a fruitless enquiry as to the whereabouts of the rope, the young men continue their journey and moor close to where Daphnis and Chloe lived. They use a withy to moor their boat and enjoy themselves by hunting. Frightened by the barking of the dogs, the goats tended by Daphnis run to the shore and some of them eat the willow shoots securing the boat. Following a storm, the boat is taken out into the open sea resulting in substantial damage to it and its contents. Consequently, the Methymnans seek to hold Daphnis accountable and demand a judicial inquiry, an inquiry which forms the trial scene in the novel.[footnoteRef:2]  [2:  Longus, Daphnis and Chloe, 2.12 - 2.17.1.] 

This dissertation is a preliminary study which is intended to be an introductory survey of the interchange of ideas towards law and legal institutions throughout the Eastern Mediterranean, examining the interplay between the way in which law affected different communities and how they perceived their world and specifically how this is reflected in representations of the law in literature in the first to third centuries A.D. Saundra Schwartz’s treatment of the trial scenes in the Greek novels stimulated my attention to the legal influences on literature.[footnoteRef:3] In particular I wanted to examine the trial scene in Longus’ Daphnis and Chloe. I was excited as part of my research to discover the scholarship surrounding the friezes in the Villa della Farnesina. This led me to reflect on the rich cultural influences at play and it became clear that the representations of law in Longus reflected a more complex societal interaction with law and its institutions than Schwartz’s analysis permits. I therefore intend in this dissertation, by using the trial scene in Longus as the basis for this survey and an instrument for transmission, to lay the foundations for future research which would develop our understanding of the relationship between law and literature. I am particularly interested in examining the convergence of law and artistic media to the extent that it reflects or reveals the perceptions and attitudes of the author’s contemporary society to the contemporary institutions of law. In turn, I am interested in exploring the interplay of cultural influences that facilitate the formation of these reflections. [3:  Schwartz, 2005; Schwartz, 2016.] 

This dissertation therefore aims to re-examine this trial scene in Longus’ Daphnis and Chloe and in particular to determine the extent to which we may regard it as an innovative exploration of the Roman law of delict and an exercise in causal assessment in the second century A.D., or rather as illustrative of multi-faceted cultural, artistic influences which Longus assimilated in order to compose a non- jurisdictional specific legal scene. It is however beyond the remit of this dissertation to examine Ancient Greek private law or to engage in any other comparative law exercise and the focus is restricted to Roman law and to the trial scene in this novel. 
Firstly, we need to put the law into context in terms of legal practice which was contemporary to Longus. Opinions vary as to the date of Daphnis and Chloe. It has been considered by some that Longus’ novel was written in the middle to late second century or early third century A.D.[footnoteRef:4]  However, Bowie places the date at around A.D. 220[footnoteRef:5]  While we do not have a definitive date, the majority of current scholarship places the novel within the second century A.D. It is on this basis that I will compare the trial scene in the novel to the appropriate legal context in this paper, specifically, the law of obligations and delicts. [4:  Schwartz, 2005, p.263; Henderson, 2009, p.4; MacQueen, 1990, pp.187-203 provides a survey.]  [5:  Bowie, 2019, p.20.] 

It is not intended to provide a detailed account of the evolution and history of Roman law here, nor to provide a review of the differing perspectives in Roman law scholarship. However, it is important to briefly examine the sources and development of Roman law in their historical context. The compilations of Justinian, published in  A.D. 533, became recognised as a compendium of Roman juristic activity from the preceding centuries.[footnoteRef:6] Closer to the time period we are interested in, the most notable extant compilation was the Institutes of Gaius written or revised in approximately A.D.161 by the jurist Gaius, whose work was known in, and influence extended to, the Eastern and Western Roman provinces.[footnoteRef:7] This is critical for our understanding of what we mean by the law of delict as applied to the trial scene in Longus’ Daphnis and Chloe since we are viewing the law through the prism of Gaius’ historical, and Justinian’s editorial, judgment. [6:  Johnston, 2015, p.4.]  [7:  Birks and McLeod 1987, pp. 8-16. Justinian’s Corpus of Civil Law consists of three volumes of legal compendia; the Institutes which was an elementary work; the Codex which is a collection of imperial legislation from the time of Hadrian onwards and the Digest, the largest of this particular legal canon which contains the written work of the classical jurists. Interestingly, at the time of compilation, these juristic writings were almost all more than three hundred years old and analysis indicates that the work of the jurist Ulpian who died in A.D. 223 formed 40 percent of the Digest. There was a fourth work the Novels, which consisted of the new proclamations of Justinian, made after the completion of the Corpus Iuris Civilis. 
It was only in 1816 that “an almost complete fifth century manuscript” of Gai. Inst. was found and until this date reliance was placed on extracts collated by Justinian and fragmentary sources.] 

The development of Roman law is well documented and the development of the law and the legal sources reveal an interwoven web of legal principles and processes.[footnoteRef:8] Indeed it is described by Nicholas as an “elaborately articulated system of principles abstracted from the detailed rules which constitute the raw material of law”.[footnoteRef:9] Prior to the formation of the Republic, it is thought, the foundation of the system of law derived from customary practices based on social mores.[footnoteRef:10] This is not surprising given that all systems of law are effectively the language which societies create, develop, utilise and implement to regulate the behaviour of their members. These customs were given life as a source of law by jurists who interpreted these unwritten rules.[footnoteRef:11] Originally, these jurists were sacerdotal pontiffs but by the end of the fourth century B.C. they were replaced by lay jurists.[footnoteRef:12] The jurists were originally drawn from the wealthy, aristocratic elite of society, and as Thomas says “[j]urisprudence, in short, was a gentlemanly pursuit.”[footnoteRef:13] However, importantly, it was not one that was restricted to senators who originated from Rome, since from the middle of the first century A.D. the senate comprised members from different societal backgrounds, including those from the provinces.[footnoteRef:14] This implies that there was greater accessibility to the world of the jurist. Perhaps, symbiotically, the jurists’ practice of putting into written form their opinion and decisions regarding legal questions, resulted in a metamorphosis of custom into a source of written law and with the accompanying force of the rule of law. [8:  Birks and Mcleod, 1987; Nicholas, 1962; Lee, 1956; Ibbetson, 2015; Thomas 1976 inter alia.]  [9:   Nicholas, 1962, p.1.]  [10:  Ibbetson, 2015, p.25.]  [11:  Thomas, 1976, p.28.]  [12:  Nicholas, 1962, p.28.]  [13:  Thomas, 1976, p.42.]  [14:  Thomas, 1976, p.48.] 

It is clear that the jurists were engaged in intellectual exercises of the jurisprudential kind: their opinions are not necessarily reflecting their legal analysis of real cases brought to the attention of the jurists, although frequently such factual situations would have prompted written elucidation, but rather the development of law often arose from the discussion of theoretical situations.[footnoteRef:15]   [15:  Frier, 1989, p.xiii.] 

In seeking to achieve this the jurists did not follow one methodology but, as Ibbetson describes, by identifying principles, employing etymological analysis, drawing comparisons and differentiating cases, they sought to formulate and determine new legal principles as well as developing and widening the scope of existing concepts through a process of applying them to differing factual scenarios.[footnoteRef:16] Consequently, Ibbetson is surely right when he states: “[i]t is therefore, a serious error to suppose that there was a single, uncontroversial Roman law whose content can be discovered from the juristic texts”.[footnoteRef:17] However, the jurists were not solely concerned with discussion of hypothetical or actual factual situations in order to assist in formulating legal opinions, but they also took into consideration the existing legislative framework, which was based on historical as well as contemporary sources.[footnoteRef:18]   [16:  Ibbetson, 2015, p.36-37.]  [17:  Ibbetson, 2015, p.37.]  [18:  Thomas, 1976, pp. xvii-xix lists 90 known jurists.] 

Thomas considers that although the jurists’ function was to draft documents, provide advice on evidence for cases being prepared for court and advise clients on protective measures, their most important function was to provide advice on aspects of law.[footnoteRef:19] However, from around A.D. 223, following the death of the jurist Ulpian, although jurists continued to produce rescripts, their contemplative legal efforts eventually became obsolete.[footnoteRef:20] Although this decline in juristic writing manifested itself in a lack of “originality of thought”, the rescripts of the jurists, being representative of imperial decisions, signified an increase in the weight placed on jurists’ opinions.[footnoteRef:21] Almost in parallel, in A.D. 212, all free persons in the Roman Empire were granted citizenship and Ibbetson considers this to have been a “trigger” for the increasing emphasis which was placed on “custom as a formal source of law”.[footnoteRef:22] This has particular relevance for my analysis, since this transition occurs contemporaneously with when we think Daphnis and Chloe was written. [19:  Thomas, 1976, p.42.]  [20:  Ibbetson, 2015, p.39.]  [21:  Ibbetson 2015, pp.40-41.]  [22:  Ibbetson 2015, p.41.] 

What is the relevance of this in terms of exposure and awareness of Longus to the practice of law? Firstly, it is important to note, that, apart from those fulfilling the role of judge, jurists were not the sole legal practitioners in Longus’ world. As attested by Tuori, jurists and advocates had distinct roles and competencies and while “jurists regularly practiced advocacy, the reverse, the orator acting as jurist, is not recorded to the same degree”.[footnoteRef:23] However, our knowledge of the training of these legal practitioners is less certain. There are two known schools of jurists whose origin is unknown but which seems to have become active during the Julio-Claudian period.[footnoteRef:24] While Thomas considers that “all the great lawyers of the first one hundred and fifty years of the empire belonged to one or other of the schools”, he disputes assertions that these schools provided teaching in the subject of law, although he observes that such “profit -making” law schools became active outside Italy in the second century A.D. as contenders to the schools teaching rhetoric.[footnoteRef:25] Thomas considers that the juristic schools were comparable to “law clubs”, which lacked formal structures but functioned by allowing those who were interested to be present at the deliberations of eminent jurists.[footnoteRef:26] Tuori, while acknowledging the lack of certainty surrounding the physical locations in which jurists opined, considers that the function of giving opinions would have been performed on an informal basis, both in jurists’ homes and in the forum.[footnoteRef:27] In so far as their role as advisors to magistrates and judges is concerned, it was not obligatory for jurists to sit on a consilium, and advisors were not “exclusively jurists”.[footnoteRef:28] Tuori observes: [23:  Tuori, 2010, p.47.]  [24:  Thomas, 1976, p.45.]  [25:  Thomas, 1976, p. 45.]  [26:  Thomas, 1976, p.46.]  [27:  Tuori, 2010, p.64.]  [28:  Tuori, 2010, p.65.] 

Only with the professionalization of imperial legal administration during the time of Hadrian do we see jurists with some regularity, as urban and praetorian prefects, assessors and secretaries of petitions. With the establishment of the imperial rescript service the parallel professionalization of legal advisors sets them squarely within the imperial service, though the location of those imperial offices might vary with the location of the emperor.[footnoteRef:29] [29:  Tuori, 2010, p.65.] 


Clearly, it is difficult to determine the extent to which and the manner in which Longus and his peers in an Eastern Roman province may have been exposed to the practice of Roman law. As Watson observes “there are no surviving judicial decisions”, a reality which means we lack the documentary evidence which reflects precisely the interplay between legal theory and the practical application of that theory within imperial Roman societies at different points in time.[footnoteRef:30] This in turn means we are unable to discern the precise impact of this multivalent legal system on the individual people it served. However, this inability to determine, with any degree of certainty, Longus’ knowledge of Roman law and legal practice does not preclude an assumption that Longus clearly had an interest in exploring aspects of Roman law and practice and its influence on different sectors of society.  [30:  Watson, 1995, p.58.] 

On this basis, firstly I will analyse the trial scene in detail to determine whether the proceedings described and the substantive facts of the “case” justify a judgment that this literary trial scene is a paradigm for an arbitration on property damage and negligence. We need to examine the fictional trial scene as depicted in Daphnis and Chloe from both a substantive and procedural law perspective. Although in reality the substantive and the procedural aspects of law were, as they are now, intricately woven and difficult to analyse separately in isolation, for the purposes of this essay, I shall examine these aspects consecutively to determine the extent to which Longus is holding up a mirror to the Roman law of delict substantively and to Roman law procedurally in his narrative of a trial scene. I do not intend, however, to analyse the rhetorical techniques deployed by Longus within the speeches of the trial scene as this is beyond the remit of this exploration. Following this, I will discuss the paintings on the frieze at the Villa della Farnesina and the extent to which they may indicate that Longus, far from engaging in a binary reflection of Roman law in the Greek East, was also influenced by a wider range of cultural and artistic sources. Finally, a hypothesis will be advanced as to the significance of the portrayal of a judicial scene which is potentially an expression of the activities of cosmopolitan communities against the backdrop of a seemingly insular rustic community. 


[bookmark: _Toc67491400][bookmark: _Toc67500612][bookmark: _Toc67660828]DELICT

The Roman law of delict formed part of the Law of Obligations in which a party obtained penal redress for harm caused by the wrongful actions of the perpetrator of such conduct.[footnoteRef:31] Originally redress took the form of retributive justice but this morphed into the parties seeking agreement on an amount of adequate monetary compensation and culminated in legal “proceedings for monetary redress in all cases”.[footnoteRef:32] The overwhelming majority of scholarship on Longus’ novel does not address the trial scene in any particular detail. An exception to this in current scholarship is the work of Schwartz.[footnoteRef:33] Schwartz argues that within the Greek novels “the very prevalence of legal realia and the way in which the novelists deployed such details in their narratives serve as markers of a deeper cognitive template shaped in large part by the high value placed upon this ability to identify legal issues presented in the context of a narrative”.[footnoteRef:34] Schwartz considers therefore that Longus’ narrative trial scene is indicative of a level of substantive knowledge of the Roman law of delict and considers the narrative events leading up to the trial scene itself as providing the circumstantial factual basis upon which the substantive law is superimposed by the author. She seeks to argue that in this case Longus, together with some of his readers, “had a more technical knowledge of Roman law than the novelists are usually credited as having”.[footnoteRef:35] Schwartz considers that the trial scene depicted by Longus is reflective of “the method of constructing a hypothetical legal scenario” favoured by the jurists and that “Longus constructs his pastoral trial from the snippets of daily life that the jurists used to illustrate, in particular, the many facets of legal obligation”.[footnoteRef:36] Schwartz considers specifically the Roman law of delict and its application to the seemingly fictional facts set out by Longus. She seems to imply that the text enables us to construct an illustrative literary reflection of the Roman law of obligations, particularly that of delict, and that it is possible to infer that the trial scene in Daphnis and Chloe is in fact intended by Longus to be a reflection of Roman law and in particular a “meditation on causation”.[footnoteRef:37] I consider that this binary approach is too bold an interpretation and will examine the language of the text more closely to highlight ambiguities in this legal interpretation. [31:  Thomas, 1976, p.349.]  [32:  Thomas, 1976, p.350.]  [33:  Schwartz, 2005.]  [34:  Schwartz, 2005, p.264.]  [35:  Schwartz,2005, p.264.]  [36:  Schwartz, 2005, p.265.]  [37:  Schwartz, 2005, p.269.] 

Taking the relevant facts of this “case” in turn, the actions of the visitors from Methymna set in motion a chain of events which results in the trial of Daphnis. Seeking shelter ashore in this rural landscape from an impending storm, the young men moor their boat on land and leave it unprotected. In a seemingly opportunistic act a local farmer, engaged in viticulture, unties the mooring rope and removes it and takes it home with him (κρύφα ἐπί τὴν θαλασσαν ἐλθών, ἀφρουρήτῳ τῇ νηὶ προσελθών, τὸ πεῖσμα ἐκλύσας, οἴκαδε κομίσας ἐς ὅ τι ἔχρῃζεν ἐχρήσατο).[footnoteRef:38] [38:  Longus, Daphnis and Chloe 2.13.1.] 

In the morning, following a futile search for the rope and the absence of a confession (ὡμολόγει γὰρ οὐδεὶς τὴν κλοπὴv), the young men set sail once more after registering their complaints about their hosts.[footnoteRef:39] Schwartz considers that Longus is using language to signal to readers that he is making a reference to the Roman law of theft, as distinct from narrative details to enhance the description of what is clearly an appropriation of someone else’s property, but not necessarily a theft in terms of a Roman delict.[footnoteRef:40] Schwartz uses the reference to κρύφα to mean that the farmer “went furtively to the sea” and then makes a connection between this adverb and the origins of the word furtum as described by Justinian at Inst. 4.2.[footnoteRef:41] Bowie considers that ἕωθεν indicates that the theft took place at night, the boat having been moored at night.[footnoteRef:42] While Justinian does indeed describe the origins of the word furtum and makes reference to a wrong being committed in the dark, the explanation of theft in Inst. Book 4 does not hinge on whether the theft takes place under cover of darkness and moreover, his etymological description in Inst. 4.2 also offers alternative explanations for the origins of the word furtum, including reference to the Greek verb to carry or the Greek word for thief.[footnoteRef:43] As Sirks explains, the concept of furtum as involving a carrying away was conventional in Roman law around A.D. 300.[footnoteRef:44] Paul at Dig. 47.2.3 explains that, in order to constitute a theft, the action must have been committed by a person who was conscious that the action being committed was wrong, committed, as Thomas states, “with the intention of stealing, and with a lack in fact, on the part of the victim, of consent to the appropriation”.[footnoteRef:45] In our trial scene, the farmer needs a rope because his has broken (2.13.1 ἐς ἀνολκὴν ... ῥαγείσης). Having untied the rope and taken it home, the farmer then uses the rope for the purpose he needed it for. Schwartz considers that this theft succeeds in highlighting the differences in wealth and resources of the urban youths as compared with the rural community, and that the farmer “is not an ordinary thief” and that he “steals for utilitarian purposes only”, since as far as he is concerned, “a rope is a rope”.[footnoteRef:46] There is no indication from the text of the true state of mind and intent of the farmer but it is accepted that the theft seems to be motivated by reasons of necessity. That said, however, assuming that the farmer was aware that the rope did not belong to him, his actions do seem to constitute theft in the broadest sense of the word, but do not necessarily reflect a cognisance of the Roman law governing furtum on the part of Longus. Bowie considers the actions of the farmer to be theft but does not elaborate further, while Morgan considers no liability attaches to these serendipitous actions which precede the eventual loss of the boat.[footnoteRef:47] Schwartz, recognising that the claim of furtum may be without merit, considers that a further case may be made against the farmer who, in her view, “is also conceivably liable for furtum usus; namely, for the unauthorised use of an object”.[footnoteRef:48] Schwartz makes reference to Paul Dig. 47.2.40 to support this, where it is stated that a man “who takes horses which he has borrowed further than he should or who uses another’s property without the owner’s consent is guilty of theft”.[footnoteRef:49] However, Borkowski and Du Plessis consider that “the normal scenario was that the wrongdoer acquired the use of the thing lawfully (through a contract) but then stole the use by misusing the property”.[footnoteRef:50]  This is certainly implied in the first clause of Dig. 47.2.40. Pomponius at Dig. 47.2.77pr. provides the clarification that unauthorised use only amounted to theft when there was “dishonest intent”.[footnoteRef:51] Thomas also considers that the claim arose as a result of a form of contractual relationship between the thief and the victim: “[f]urtum usus was unauthorised use of a thing by one who had control of a thing by virtue of a contract; any use of it by a depositee or pledgee or a prohibited use by a borrower” and he cites Gai.Inst. III.196ff and Dig.47.2.1.3 in this respect.[footnoteRef:52] On this basis, Schwartz’s argument that we may recognise a potential claim for furtum usus in Longus’ text, is not persuasive, given that there was clearly no contract between the farmer and the youths, and it is not unreasonable to assume that he did not have their permission to borrow the rope.  [39:  Longus, Daphnis and Chloe 2.13.1.]  [40:  Schwartz, 2005, p.266.]  [41:  Longus, Daphnis and Chloe, 2.13.1; Schwartz, 2005, p.266; Liddell and Scott offer “secretly” or “obscurely”; furtum is addressed at Gai. Inst. III 183-208, Dig 47.2 and Inst. IV.1; Inst. lust.4.2.]  [42:  Bowie, 2019, p.187; Longus, Daphnis and Chloe, 2.13.2.]  [43:  Inst. lust.4.2.]  [44:  Sirks, 2015, p.247.]  [45:  Thomas, 1976, p.354.]  [46:  Schwartz, 2005, p.267.]  [47:  Bowie, 2019, p.187; Morgan, 2004, p.187, note 2.13(3).]  [48:  Schwartz, 2005, p.272.]  [49:  Schwartz, 2005, p.272; Watson, 1998, Vol.4, p.260.]  [50:  Borkowski and Du Plessis, 2010, p.332.]  [51:  Borkowski and Du Plessis, 2010, p.333.]  [52:  Thomas, 1976, p.355 See also respectively Thomas Chapters XX (iii), XXV(i) and XX (ii).] 

[bookmark: _Hlk67233593]The fact that the boat is left unprotected by its owners (ἀφρουρήτῳ τῇ νηὶ 2.13.1) is regarded by Schwartz as a linguistic tag used by Longus to highlight to his readers the possibility of defence to the theft, namely that “the duty of care was a key criterion in mitigating the victim’s rights to claim damages; the question of who was responsible for ensuring the security of a piece of property form a large part of the discussion of the law of theft in the Digest”.[footnoteRef:53] Longus does refer to the complaints made by the youths to their hosts, following the loss of the rope. Schwartz considers Longus’ use of τοὺς ξενοδόχους (2.13.2) is a specific reference to innkeepers, but Liddell and Scott have the more generic “host”.[footnoteRef:54] Schwartz considers that the youths are actively holding the hosts responsible and blaming them for the theft as distinct from making complaints to their hosts and makes reference to Dig. 47.5.1 whereby Ulpian examines the action for theft against ships’ masters, innkeepers and liverymen.[footnoteRef:55] However, in this passage Ulpian in fact sets out the liability of an innkeeper for theft resulting from the actions of the innkeeper or his employees or those who reside in the inn. In contrast, as Bogen observes, Ulpian at Dig. 4.9.1 “establishes the strict liability of ships’ masters, innkeepers and stablekeepers for any damage or loss of their customers’ goods”.[footnoteRef:56] However, this is qualified in Digest as Ulpian refers to property which people in these professions have received and undertaken to keep safe since at Dig. 4.9.1.6 Ulpian states: “The praetor says: ‘where they have received property on the undertaking that it will be safe’ that is, whatever property or merchandise they have received. Hence, Vivianus states that this edict relates also to those things which are additional to merchandise, such as the clothing of those on board the ship and other things which are in daily use.”[footnoteRef:57] Bogen examines the seeming contradictions between these titles but, for the purposes of this analysis, I consider it sufficient to state that there is no precise evidence that the “hosts” who received the complaints of the Methymnan youths were in fact innkeepers and that, even if they were, there is no indication from the text that such complaints would amount to a cause of action, nor that it could be reasonably expected that an innkeeper would be expected to look after a boat or indeed the mooring rope on the boat belonging to his guests.[footnoteRef:58] Moreover, in relation to the cause of action for theft set out in Dig. 47.5.1, there is no indication that the farmer who stole the rope was an employee or resident of the “innkeeper” and therefore Schwartz’s claim that the “innkeepers who put up the youths are also liable for negligence of their duty to guard their guests’ property” is not persuasive. An alternative explanation for Longus’ description of the boat as unprotected, is in order to provide the circumstances which would permit the theft of the rope by the famer and thus facilitate the development of his narrative. Furthermore, I consider that the reference to the boat being unprotected absolves τοὺς ξενοδόχους (2.13.2) from blame in these circumstances, since it strongly implies that the Methymnans did not entrust, nor intend to entrust, their boat to their hosts or to employees of the hosts. [53:  Schwartz, 2005, p.267.]  [54:  Schwartz, 2005, p.272; Liddell and Scott, 1940.]  [55:  Schwartz, 2005, p.268, 272.]  [56:  Bogen, 1992, p.331.]  [57:  Dig 4.9.1.]  [58:  Bogen,1992.] 

[bookmark: _Hlk67225461]When the youths return to their boat the following morning and find that the rope has gone missing, they initiate a search (2.12.2: ζήτησιν ἐποιοῦντο). Schwartz cites Hdt. 6.118.1 and Lys. 12.30, together with Thuc. 6.53.2 and Aeschin. 1.43 as examples of “its denotation of an official investigation”.[footnoteRef:59] Schwartz explains that the use of the phrase in Greek, “signified a concerted effort to find out something. In a legal or political context, it could signify an investigation either conducted by officials or officially sanctioned”.[footnoteRef:60] It is reasonable to expect that the youths would make inquires as to the whereabouts of the stolen rope but I think that the use of the phrase here does not allow us to draw comparisons with Roman law but rather may indicate an allusion to a Greek official procedure. However, Schwartz considers that the use of this phrase by Longus indicates that he is demonstrating that the youths are making use of the Roman law right for a victim, to identify the thief of his own accord, to arrest the perpetrator and bring him to justice as a consequence of the private law nature of theft.[footnoteRef:61] Thomas provides a detailed analysis of the historical complexities of the forms of redress available to a victim of theft.[footnoteRef:62] It is clear from Ulpian at Dig. 47.2.93 that theft as a criminal action was commonplace since he says, “criminal proceedings for theft are common and the complainant lays an allegation”, although he adds that if a party so chooses, “he can bring civil proceedings for theft”.[footnoteRef:63] I am not persuaded that Longus is seeking to shine light on a specific aspect of Roman law in relation to theft.  As De Zuleta says, “[r]itual search and its consequences are a common primitive institution”.[footnoteRef:64]   [59:  Schwartz, 2005, p.268; also cited by Bowie 2019:187 note 2.13.2.]  [60:  Schwartz, 2005, p.267.]  [61:  Schwartz, 2005, p.268.]  [62:  Thomas, 1976, pp.357-360.]  [63:  Dig. 47.2.93.]  [64:  De Zuleta,1953, p.201.] 

Longus makes use of this expression again at 2.15.2 during the trial itself, in relation to the youths’ explanation of their search for game, using their dogs. While Schwartz considers that the repetition of the expression highlights that the youths are defined by Longus “by the action of making searches”, Bowie, rather than finding legal allusions, considers that the repetition is used by Longus for narrative effect, a view which is persuasive.[footnoteRef:65]   [65:  Schwartz, 2005, p.268; Bowie, 2019, p.190, note 2.15.2: “The speaker’s use of the same expression ζήτησιν ποιεῖσθαι as used by the narrator at 2.13.2n. emphasises the intrusiveness of this interruption into the countryside and draws attention to L’s playful transference of the Thucydidean term ζήτησις to the rural conflict that will trigger a para-Thucydidean war. Again, there is a parallel with the narrator who “searched out” (ὰνζητησάμενος, pr.3n) somebody to explain the painting.”] 

The youths then return to their boat and continue their journey along the coast, σταδίους τριάκοντα παρελάσαντες προσορμίζονται τοῖς ἀγροῖς ἐν οἷς ᾤκουν ὁ Δάφνις καὶ ἡ Χλόη” (2.13.2).[footnoteRef:66] Since the youths are no longer in possession of their mooring rope, they are required to find an alternative and settle upon a long willow shoot, which they plait and use as a rope before releasing their dogs for hunting (2.13.3). The running and barking of the dogs frighten the goats, which consequently run from the high ground to the shoreline. Longus effectively conveys the consequential effect of each action through the use of μεν-δε (the dogs…the goats) (2.13.4).[footnoteRef:67] However, while the actions are a necessary condition of the eventual loss of the boat, they do not in themselves indicate that Longus considers these actions as being a sufficient condition to determine liability. Finally, it is the wind causing the sea to become rougher which leads to the unmoored boat being carried out to sea with the resulting loss of the boat and its contents (2.14.1-2.14.3). Schwartz considers that here Longus is in fact setting out “a meditation on causation”.[footnoteRef:68] This implies a deliberate intention on the part of Longus to construct a legal case concerning the law of delict. However, as Bowie observes, elements of the language or subject matter used by Longus have been used in earlier literature or art; for example, Bowie considers that the use of the willow (2.13.3 λύγον δὲ χλωρὰν μακρὰν στρέψαντες) was “doubtless common” and cites Od. 9.427 and 10.166-8 in support and at 2.13.4, Bowie considers the movement of the goats away from the mountains and to the sea has echoes of “a poem read in first/second century Oxyrhynchus…and quoted by Stob.4.46.10”.[footnoteRef:69] Bowie, observing humour in Longus’ narrative, states “a boat at the mercy of wind and waves is a regular feature of novelistic narrative: for a sea-going vessel with hero and/or heroine aboard Longus has amusingly substituted a small boat laden with picnic gear”.[footnoteRef:70] However, of greater significance to the hypothesis proposed in this paper, that Longus is not deliberately creating an innovative case concerned with certain delicts which are mirrored from a juristic perspective in his prose, is the reference made by Bowie to the fresco found in a house from the late Republican period discovered under the Villa della Farnesina in Rome which illustrates a “story involving a rope eaten by a goat and consequent jurisdiction by a royal figure”.[footnoteRef:71] Morgan comments that Engelmann 1904 makes a connection between 2.13.4 and a scene from the frieze in the Villa della Farnesina and, describing the painting, states:  [66:  Bowie, 2019, p.187, note 2.13.2 considers that “a journey of 30 stades (almost 4 miles) …before they reach the estates of D. and C. exonerates the couple’s community from any wrong-doing”.]  [67:  Schwartz, 2005, pp.268-269.]  [68:  Schwartz, 2005, p.269.]  [69:  Bowie, 2019, pp.187-188 notes 2.13.3; 2.13.4 and 2.14.2.]  [70:  Bowie, 2019, p.188 note 2.14.2.]  [71:  Bowie, 2019, p.188 note 2.13.4.] 

At the left a goat stands in (or behind) a boat, while two men, one with a hunting spear, the other with another goat and shepherd’s stick, gesticulate in its direction; at the right the same two men stand before a seated judge with an armed retinue.  This differs from Longus in that: a) the dispute is judged by a person of authority; b) if the goat is floating away in the boat, both parties have cause to be aggrieved over the loss of property. Other sections of the frieze depict a series of wise judgments, which has been identified as relating to the Egyptian wise king Bokchoris, possibly derived from an Ionian novella-cycle. Longus thus seems to be adapting a proverbial instance of judicial wisdom, embodied in the sententious verdict at 2.17.1. [footnoteRef:72] [72:  Morgan, 2004, p.187, note 2.12(4). The frieze differs from Longus also in that there is one goat represented in the frieze but Longus describes several goats eating the withy.] 

The frieze, its interpretation and its significance to this case are discussed later in this paper. Irrespective of whether Longus’ case depicts the subject matter in exactly the same detail as the frieze, there is a strong argument for suggesting that in general terms the case of the goat, the boat and the rope was, if not, ubiquitous, certainly familiar to the society in which Longus lived and that Longus was possibly aware of Near Eastern influences. Schwartz, although comparing “the cumulative pattern” of events to the “world of folktales or nursery rhymes” and then comparing the “episode” to folk tales, does not discuss the fact that this “case” may have been in common circulation by the time of Longus and instead draws a direct comparison to “the complicated scenarios imagined by Roman jurists”, particularly in relation to damage to property.[footnoteRef:73] Schwartz cites two examples from the Digest by way of comparison, Dig. 9.2.11 and Dig.9.2.52.2. The case at Dig. 9.2.52.2 is highlighted as demonstrating how a “complex series of events is narrated in a simple and direct style”.[footnoteRef:74] Whilst acknowledging that an analysis of causality when applied to a scenario arising from a multiplicity of circumstances was not a novel concept for jurists, Schwartz nonetheless concludes that the case in Daphnis and Chloe is consistent with “the episodes from daily life in juristic texts”.[footnoteRef:75] I think that is too simplistic an explanation for the claim that this case directly reflects the deliberations of Roman jurists, especially as I would argue, such everyday disputes are common throughout human societies. [73:  Schwartz, 2005, p.270.]  [74:  Schwartz, 2005, pp.270-271.]  [75:  Schwartz, 2005, p.271.] 

Schwartz considers that the facts of the case in Longus’ trial scene give rise to various alternatives for the attribution of liability: namely “an actio de pauperie for damage caused by four-footed animals, either by the goats or the dogs (examined in Dig. 9.1); an actio in factum under the lex Aquilia for the loss of the ship due to the damaged rope; and a noxal action for damage caused by Daphnis, a slave, to the joint property of the young men (Dig.9.4.19)”.[footnoteRef:76] Schwartz does not expound further on how she considers the actio in factum applies to Longus’ trial, beyond the reference to Ulpian at Dig. 9.2.29.5. Ulpian deals with the statutory claim under the lex Aquilia for wrongful damage to property. The claim arises in the following circumstances: “[i]f a man cuts a ship’s mooring rope, an actio in factum can be brought in respect of the ship which is lost in consequence”.[footnoteRef:77] In our case a man has not cut the mooring rope, rather a goat or goats have eaten a makeshift mooring in the form of the withy. Thomas, citing Gaius at Dig. 44.7.5.6, makes reference to the actio in factum available against an innkeeper for the thefts or damage to property “committed by those employed” and for the “conduct by permanent residents of the inn”.[footnoteRef:78] Gaius states that the innkeeper “is regarded as being liable in quasi-delict for damage or theft…. because he used the services of bad men, he is in some degree guilty of fault, and, consequently, he is held to be liable in quasi-delict”.[footnoteRef:79] This is comparable to what we would now commonly regard as vicarious liability.[footnoteRef:80] If this is what Schwartz had in mind, this is stretching the facts presented in the case too far in order to import a substantive legal comparison. Moreover, if my earlier dismissal of the allegation that the ξενοδόχους were responsible for protecting the boat is accepted, then Schwartz’s argument does not gain traction. [76:  Schwartz, 2005, p.272.]  [77:   Dig. 9.2.29.5.]  [78:  Thomas, 1976, p.379.]  [79:   Dig. 44.7.5.6.]  [80:  Thomas, 1976, p.376 explains that the redress for quasi delict lay in actiones in factum or populares and that “they imposed liability upon the defendant for harm caused to the plaintiff, regardless of proof of conduct by the defendant himself, and were a kind of insurance for the victim of harm, dictated by public policy”.] 

Turning to the other two actions, Schwartz considers that the Methymnan youths “demand the noxal surrender of Daphnis in exchange for their lost property”.[footnoteRef:81] The youths make the demand for Daphnis to the appointed judge Philetas at 2.15.3, claiming their right to carry off Daphnis as compensation for their loss: ἀνθ̓ ὧν ἀξιοῦμεν ἄγειν τοῦτον, πονηρὸν ὄντα αἰπόλον. However, as Thomas explains, in an action for noxal liability, the liability attached to the person who had committed the delict; but the action in respect of such wrongdoing was brought against the slave master.[footnoteRef:82] In our case, there is no suggestion that the youths are intending to bring legal proceedings against anyone other than Daphnis and the argument that Longus is making a deliberate reference to the rules of noxal liability under Roman law is rather tenuous. [81:  Schwartz, 2005, p.274.]  [82:  Thomas, 1976, p.381ff; Gaius, Dig. 9.4.1; Paul, Dig.9.4.4.] 

With regard to the actio de pauperie, Dig. 9.1.1 makes clear that this action, relating to loss caused by an animal, applied in certain circumstances and was not universally available for anyone who suffered loss as a result of the actions of an animal. Ulpian quotes Servius: “as Servius writes, this action lies when a four-footed animal does harm because its wild nature has been excited…” and Ulpian states, “[t]he general rule is that this action lies whenever an animal commits pauperies when moved by some wildness contrary to the nature of its kind”.[footnoteRef:83] Therefore, it would only be possible to bring an actio de pauperie in certain circumstances. Thomas states “[t]he damage must have been inflicted by the animal by reason of its own disturbed state … and not in consequence of outside intervention”.[footnoteRef:84] In such circumstances, it was the owner to whom liability attached and not the animal.[footnoteRef:85] In addition Dig. 21.1.40., 21.1.42 together with Inst. Iust. IV. 9.1, are concerned with the edict of the curule aediles which provides that if certain named animals, which include dogs, are kept in the proximity of a common way and the animal caused damage, then liability would attach to the owner of the animal. Thomas considers that while “the aedilician action would certainly cover the activities of such animals which escaped and did harm, it would also apply to those which were under control”.[footnoteRef:86] He goes on to explain his view that these actions were never “wholly coincident”.[footnoteRef:87] If we apply the requirements of these various actions to the facts of our case, the youths released their dogs onto a plain, containing paths on which they placed their hunting nets, which resulted in the goats becoming frightened and running down to the shore. Schwartz considers the fact Daphnis describes the dogs as “poorly trained “and that their barking was “like wolves” (2.16.2) is evidence of the “unnatural behavior of dogs…that drove the goats out of their accustomed habitat (fields) and into an alien environment (the beach), where their natural grazing behavior led them to eat the only green things they could find: the willow shoots”.[footnoteRef:88] However, surely this description for dramatic and narrative effect is to convey the sound and action of a pack of dogs when hunting. Daphnis speaks for rhetorical and not legal effect. Dogs by their very nature, run and bark and particularly so in the case of dogs used for hunting. I do not think therefore that the barking of the dogs here in Daphnis and Chloe is such as would be considered contrary to their nature and as a result of them being disturbed. Similarly, it is not unreasonable to expect that a goat would become frightened by a barking dog and therefore it cannot be said that the goats were in a state contrary to their nature. Schwartz considers that in the trial scene the youths “had characterized themselves as “people wanting to hunt” (2.15.2: θηρᾶσαι θέλοντες) and as making “a search for wild animals by means of our dogs (2.15.2: διὰ τῶν κυνῶν ζήτησιν ἐποιούμεθα θηρίων), but Daphnis transforms them into κυνηγέται—literally “dogherds”.[footnoteRef:89] Schwartz relies on this as evidence that Daphnis “characterizes the young men’s relationship to the dogs not as a leisure activity but as an occupation—a concept integral to the jurists’ consideration of damage by animals, and to the law of wrongful damage in general”. However, Liddell and Scott offer “huntsman” for κυνηγέτης with no suggestion that this was a term of occupational employment.[footnoteRef:90] Not only do the youths say they are hunting, without any implied suggestion that this is a contracted activity or employment, but Longus at 2.12.1 in explaining that the youths wanted “to celebrate the vintage by having fun away from home” is not suggesting that their occupation was that of professional huntsmen. In making the general statement that damage caused by an animal was reliant on the owner of the animal being involved in an occupation, as opposed to a leisure activity, Schwartz seems to be relying on Martin in which Martin states:  [83:  Dig. 9.1.1.4;  Dig 9.1.1.7.]  [84:  Thomas,1976, p.383.]  [85:  Sirks, 2015, p.267.]  [86:  Thomas, 1976, p.383.]  [87:  Thomas, 1976, p.383]  [88:  Schwartz, 2005, p.277.]  [89:  Schwartz, 2005, p.:277.]  [90:  Liddell and Scott, 1940.There is no doubt that in different contexts, differing interpretations may be rendered of the meaning of the word but there is no suggestion that this could extend to a specific occupation of dogherd.] 

The jurists also developed imperitia as a basis for responsibility in delict when someone employed as an experienced worker damaged another’s property in the course of the work. An action in delict could be brought under chapters 1 or 3 of the lex Aquilia, the statute of the third century B.C. Under this statute, an action was available to the owner for the wrongful slaying of slaves or four-footed animals (chapter 1) or for damage to other property (chapter 3) inflicted by another party.[footnoteRef:91]  [91:  Martin, 2001, p.110.] 

Martin cites Ulpian at Dig. 9.2.27.34 who notes a juristic opinion of Mela, who examines the responsibility of an owner of a slave for damage caused by that slave to a mule, whereby a slave was hired to drive a mule and where the analysis is based upon the contract between the slave owner and the owner of the mule who hired the slave and turns on the expectations concerning the level of skill the slave was expected to command.[footnoteRef:92] In a further example, Martin refers to Ulpian at Dig. 19.2.9.5 who cites Celsus who lists various occupations, including a person contracted to graze calves, in which Celsus considers that inexperience of such a worker would constitute fault.[footnoteRef:93] She also cites Gaius at Dig. 9.2.8.1 in which Gaius considers the case of an inexperienced muleteer who consequently loses control of the animals and injures a slave belonging to another person.[footnoteRef:94] Gaius considers that an action under the lex Aquilia would apply. While, as Martin states, Gaius does not mention the “status of the mulio” or “his terms of employment” she considers that Gaius “assimilates infirmitas, physical weakness, to culpa” and as such “[t]he basis of this responsibility is clearly to be found in his employment as a muleteer” and that accordingly “identification of oneself as a certain type of worker and the acceptance of employment as such creates the implied duty to behave in a skilled manner”.[footnoteRef:95] It is beyond the remit of this paper to explore this issue further but, on the facts presented by Longus, even if Martin’s analysis is accepted as being correct, it would still not apply to the Methymnan youths who are hunting for pleasure. Moreover, Ulpian, discussing a case concerning a dog, states “Proculus gave an opinion that the Aquilian action lies against him who, though he was not in charge of a dog, annoyed it and thus caused it to bite someone; but Julian says that the lex Aquilia only applies to this extent that it applies to him who had the dog on a lead and caused it to bite someone; otherwise, if he were not holding it, an actio in factum must be brought”.[footnoteRef:96] This does not seem to envisage any requirement for the participants being engaged in an occupation.  [92:  Martin, 2001, p.111.]  [93:  Martin, 2001, p.114.]  [94:  Martin, 2001, pp.115-116.]  [95:  Martin, 2001, p.116.]  [96:  Dig 9.2.11.5.] 

If it is considered that the facts of the trial in Longus reflect with any degree of accuracy any action for delict then it may be suggested that prima facie this would be the aedilician action. However, on closer analysis, it may be that the application of this action was restricted to certain circumstances. The animals listed at Dig. 21.1.40.1 which fall within the remit of this action are dogs, boars, smaller wild pigs, wolves, bears, panthers and lions. Such a panoply of creatures leads Frier to ask “[i]s it reasonable to conjecture that the Aediles acted because of problems caused by imported circus animals?”.[footnoteRef:97] I think this is a reasonable question and a possible caveat to the application of this action which, if true, would limit its relevance in this discussion.  [97:  Frier, 1989, p.147.] 

Turning to the procedural aspects of the trial, as previously stated, this paper will not discuss the rhetorical speeches on behalf of the plaintiffs and the defendant apart from acknowledging the influence of Greek culture which is present in this trial scene. Schwartz correctly observes, when explaining the rationale of the existence of the trial scene in the Greek novels, that it derives from the significance placed on the study of rhetoric in Greek and Greco-Roman education.[footnoteRef:98] Such declamatory speeches required concision and precision, and, while this complemented Longus’ narrative approach, this practice was evident in the speeches of the Sophists and the other Greek novelists, reflecting “a Greek interest in verbal debate evident as early as Iliad Book 1”.[footnoteRef:99] The influence of Geek legal culture is further demonstrated at 2.17.1 when Daphnis bursts into tears. Bowie considers this is representative of the same frequent action by defendants in Greek courts, “part of a set of forensic tactics to arouse pity first attested in Ar. Wasps 555”, with which Schwartz concurs and which I find convincing.[footnoteRef:100]  [98:   Schwartz, 2005, p.263.]  [99:   Bowie, 2019, p.190 note 2.15.1.]  [100:  Bowie, 2019, p.191; Schwartz, 2005, p.279.] 

Any attempt to analyse the procedural aspects of Longus’ trial scene in the context of the procedural rules of Roman law is not possible in any meaningful way owing to the substantial omissions of direct or indirect substantive procedural norms within the scene which would enable such interpretation. The one possible exception to this is the appointment of a judge to preside over proceedings and give judgment. It is Philetas, a person respected within the community, who is appointed δικαστὴν καθίζουσι Φιλητᾶν τὸν βουκόλον πρεσβύτατός τε γὰρ ἦν τῶν παρόντων καὶ κλέος εἶχεν ἐν τοῖς κωμήταις δικαιοσύνης περιττῆς.[footnoteRef:101] While the appointment of a judge was a requirement for Roman legal proceedings it was also a requirement in Roman law for the judge to make a firm decision.[footnoteRef:102] Here, Philetas acquits Daphnis and his goats of any wrongdoing, thereby giving a verdict and instead attributes responsibility for the loss of the Methymnans’ ship and its contents to τὴν δὲ θάλασσαν καὶ τὸν ἄνεμον, ὧν ἄλλους εἶναι δικαστάς.[footnoteRef:103] In contrast Schwartz, incorrectly, considers that Philetas actually fails to give a verdict. [footnoteRef:104] However, it may be possible to view these procedural rules through the prism of classical Greek law.  Bowie, rather than drawing any analogy with the requirements of Roman procedural law, considers that Philetas’ swearing of an oath to Pan and the Nymphs is comparable to the jurors of classical Athens who “swore an oath when delivering their judgment”.[footnoteRef:105] This opens up the possibility that Longus is reflecting aspects of classical Athenian procedural law and Roman law within this trial scene. Schwartz draws a comparison with Palaemon, who has been asked to opine on a singing competition (Verg, Ecl. 3.50).[footnoteRef:106] However unlike Philetas, Palaemon declines to offer a verdict and although the setting is not that of a trial but is a competition, Palaemon when delivering his opinion uses, depending upon interpretation of the language, legal terminology: “[n]on nostrum inter vos tantas componere lites” and the competition potentially acquires the metaphorical status of a lawsuit.[footnoteRef:107] On the basis of importing legal meaning to “lites” Vergil simultaneously echoes and contradicts the rules concerning judicial decisions in Roman law. This illustrates that a cautionary approach must be taken when seeking to directly attribute specific rules of law to a set of facts presented in literature. This is clearly illustrated in the example of Theocritus’ Fifth Idyll, written in third century B.C. In a song contest designed to settle a dispute between Lacon and Comatas, Morson is called upon to arbitrate the contest.[footnoteRef:108] While I am not suggesting that Theocritus was seeking to reflect an aspect of Greek law, it may be surmised that Theocritus was reflecting the fact that it was possible or customary in certain unspecified circumstances for a single judge figure to arbitrate a dispute, in the same way that we may propose, but not necessarily prove, that Longus was reflecting Roman law in the case of Philetas. Balsley in her lexical and historical analysis of the legal terminology used by Ovid in his depiction of the metamorphosis of Tiresias states: “Ovid uses the formal terminology associated with a civil trial, and Jupiter does everything according to judicial procedure, but it is clear that this is not a real trial nor that these terms have any legal valence. Jupiter performs justice, he does not practice justice”.[footnoteRef:109] This concept of a performance of the law is appealing and I think one that can equally apply to Longus’ trial scene, notwithstanding the general absence of legal terminology on which to draw allusions to the Roman legal world. If anything, I think this concept is even more persuasive because Longus’ language lacks legal specificity.  [101:  Longus Daphnis and Chloe, 2.15.1.]  [102:  Thomas, 1976, p.87 It was a requirement of the formulary process that the judge has to come to a definitive decision either for or against the defendant, since “it did not in terms allow for the possibility of genuine inability to come to a decision.” However, on swearing an oath that he could not resolve an issue (rem non liquere), a judge could be relieved of his duty and there would be a transfer of the case (translatio iudicii) to a newly appointed judge”.]  [103:  Longus, Daphnis and Chloe, 2.17.1.]  [104:  Schwartz, 2005, p.279.]  [105:  Bowie, 2019, p.192 note 2.17. 1.]  [106:  Schwartz, 2005, pp.273 and 279.]  [107:  Verg., Ecl. 3.108   Note however OLD,1982, also provides a general definition of “quarrel, dispute, disagreement without legal connotation”.]  [108:  Theoc., Id 5.61-62.]  [109:  Ov., Met 3. 316-318; Balsley, 2010, p.16.] 

[bookmark: _Hlk67219122]I have observed above that there are possible allusions to classical Athens when Philetas swears his oath. This fluidity becomes more apparent at 2.19.1 when the Methymnans return home seeking justice: ἐκκλησίαν τε συνήγαγον τῶν πολιτῶν καὶ ἱκετηρίας θέντες ἱκέτευον τιμωρίας ἀξιωθῆναι. The reference to the assembly leads Bowie to conclude that the setting of Longus’ novel  is likely to be classical Greece and not Greece under Roman rule, “supported by the Methymnans’ decision to go to war soon after”.[footnoteRef:110] Morgan observes that the reference to the supplication of the assembly is “phraseology from Athenian constitutional practice”.[footnoteRef:111] However, Bowie reflects on “the limited role of the ἐκκλησία in imperial Greece and Asia Minor”, and he notes, although citing exceptions, that generally the supplication of the assembly by the citizens, was an irregular occurrence in classical Greece and Longus “may be influenced by the contemporary use of supplication in dealing with representatives of government”, also reflected in Ach. Tat. 4.13.1-4; or he may simply extend the assembly’s powers beyond any historical limits”.[footnoteRef:112] Similarly, the description of the proceedings in the assembly in a Greek city state of the second century A.D. in Dio Chrysostom’s Euboicus (Or.7), in which a hunter from a rural community is involved in a private law matter involving land and property, should not be regarded as providing a description of a factually accurate case. As Ma states the account “is not about the polis, but about images of the polis”.[footnoteRef:113] It is not possible, therefore, to determine with any certainty whether Longus was deliberately alluding to cultural practices in classical Athens. [110:  Bowie, 2019, p.193, note 2.19.1.]  [111:  Morgan, 2004, p.189, note 2.19.1.]  [112:  Bowie, 2019, p.193, note 2.19.1. See De Sainte Croix, 1981 and Dmitriev, 2005.]  [113:  Ma, 2000, p.109.] 

[bookmark: _Hlk62923185]While the discussion so far has concerned the extent to which we can, if at all, identify allusions to specific aspects of Roman and classical Greek law in Longus’ trial scene, the appointment of Philetas, a judge like figure, raises the possibility of other cultural influences at play in Longus’ trial scene, in particular that of the Egyptian judicial system in the Hellenistic period. Allam’s analysis attests to local “courts” outside cities which were controlled by local elders and who would have appointed elders to act as judges, and who may have been priests acting in a judicial rather than a priestly capacity or lay persons “convening for jurisdiction in their locality”.[footnoteRef:114] What is not clear is whether such judges exercised their role singularly since Allam’s analysis of various texts points to references to a plurality of sitting judges.[footnoteRef:115] This does not prevent a useful comparison to what happened in Longus’ trial scene from being made and is pertinent to my discussion of the painting at the Villa della Farnesina which follows. Modrzejewski in his discussion of Greek law in the Hellenistic period and the symbiotic relationship between Greek and Egyptian law considers:  [114:  Allam, 1991, p.122.]  [115:  Allam, 1991, pp.122-124.] 

[bookmark: _Hlk63619070][t]he Roman conquest of Egypt did not change this situation as far as the substance of the law is concerned. The local laws continue to exist under the kindly eyes of the Roman authority. The provincial judges were ready to respect the peregrine law, even if it meant filling the gaps, resolving the contradictions or restraining extravagances by resorting to the scale of values that their own law, ius Urbis Romae, gave them. They failed to see the difference between the Greek and the Egyptian origin of a local rule. Both were for them no more than a local custom characteristic of the peregrines of Egypt.[footnoteRef:116] [116:  Modrzejewski, 2005, p.347.] 

Modrzejewski further observes that following A.D. 212 it was not the case that these local customs were expunged in their totality but rather some of these laws “survive as subsidiary provincial law”, which I discussed earlier when examining the historical context of Roman law.[footnoteRef:117]  [117:  Modrzejewski, 2005, p.348.] 

There is a possibility therefore that literary appreciation of this trial scene is not as Schwartz suggests “dependent upon the recognition of the nuts-and-bolts quality of the legal issues involved” nor had Longus “turned to his acquaintance with the basics of Roman law for inspiration for the countryside he invents” but rather relies on recognising the legal collage Longus has created.[footnoteRef:118] This prevents us from entering into a binary view regarding the dominant cultural and societal authority. While it is certainly the case, as Schwartz argues, that Roman legal thinking influenced other cultures and, in this case, Greek speaking societies that had fallen under the remit of Roman rule, her view that the novel is illustrative of “the interaction and even fusion of Greek rhetorical culture and Roman legal culture during the imperial era” leaves no room for interpolation of other cultural influences.[footnoteRef:119] It is with this in mind that I now turn to an additional perspective which remains to be discussed, which is the interpretation of the wall paintings in the frieze found at Villa della Farnesina in terms of whether they provide insight into cultural influences evident in the trial scene and the proposal put forward by Schwartz, that this case is an innovative device employed by Longus. [118:  Schwartz, 2005, p.279.]  [119:  Schwartz, 2005, p.280.] 




[bookmark: _Toc67491401][bookmark: _Toc67500613]
[bookmark: _Toc67660829]PAINTING AT VILLA DELLA FARNESINA
 
Schwartz considers that the facts of this trial were the novel product of a creative author: “[w]hat differentiates the jurists—and Longus—from prior thinkers is the quotidian quality of the cases discussed, with their focus on the activities of slaves and other labourers”.[footnoteRef:120] Schwartz, who makes no reference to the frieze paintings, considers that the trial scene “seems to take its inspiration not from the melodramatic situations of declamation, but from the hypothetical and rather quotidian scenarios imagined by Roman jurists as illustrations of abstract legal principles”.[footnoteRef:121] However, as previously explained, if the novel is placed in the middle to late second century A.D., the creative work of the jurists was in decline. If it is accepted that Longus was not seeking to hypothesise on Roman law from his own historical perspective, as I have suggested previously above, but we accept that contemporaneous Roman legal procedures were present in the shadows of the novel, then the question arises is Longus exercising creative freedom here to imagine a novel legal scenario? This question becomes more pertinent when we consider the paintings in the frieze found at the Villa della Farnesina and two of these paintings in particular. This Roman villa is now referred to as Villa della Farnesina but in older publications is sometimes given its alternative name Casa Tiberina.[footnoteRef:122] It was in gardens of the Trastevere Renaissance Villa della Farnesina that the Casa Tiberina was discovered.[footnoteRef:123] In the absence of definitive evidence, there is much discussion concerning the date and possible ownership of the villa.[footnoteRef:124] Van Aerde considers Marcus Vipsanius Agrippa’s ownership to be the most likely and assumes a date of between 28-24 B.C.[footnoteRef:125] Farlow considers the villa was built in 21 B.C. and Bragantini and Pirelli acknowledge that this is a villa whose architecture and decoration is indicative of a client of high social status and dates from 29-21 B.C.[footnoteRef:126] [120:  Schwartz, 2005, p.271.I would counter this since slaves were property and therefore assets of the owner, any damage caused by slaves which resulted in loss to owner would it is suggested, naturally be of interest.]  [121:  Schwartz, 2005, p.265.]  [122:  Barrett, 2020.]  [123:  Van Aerde, 2015, p.141; Farlow, 2016, p.28.]  [124:  Van Aerde, 2015, p.142.]  [125:   Van Aerde, 2015, p.141.]  [126:  Farlow, 2016, p.28; Bragantini and Pirelli, 2006-2007, p.221; p.226 Fig.2 and p.227 Fig. 3 depicting the frieze and a photograph, Piperno, accessed: 2021, are included at the end of this section of the dissertation.] 

Engelmann refers to judgment scenes in paintings from several different contexts and one of his principal examples is that of the painted frieze in the Villa della Farnesina whereby he considers that these paintings in the frieze as a whole may be depictions of the Egyptian King Bocchoris. Engelmann describes the painting in the frieze of the partial depiction of a boat which contains a goat eating, with two men nearby who seem to be in a dispute, one of whom has a goat grazing nearby.[footnoteRef:127] [Figure 1; Figure2] In the next section of the frieze, these two men are depicted in front of a judge figure. [Figure 1; Figure 2] Engelmann considers that these particular paintings in the frieze are explained by Longus’ trial scene in Daphnis and Chloe and that narration serves as a correct interpretation of the painting.[footnoteRef:128] Engelmann’s treatment of the frieze is such that he distinguishes the painting from Longus’ narrative, since the judge is an official royal judgment figure with an entourage, unlike Philetas in the novel. However, in spite of this, he considers that both painter and Longus used a shared source of a collection of wise verdicts.[footnoteRef:129] Pappalardo similarly considers that the scenes contained in the frieze refer to Bocchoris “known in the ancient world for his knowledge of jurisprudence and the wisdom of his judges”.[footnoteRef:130] Ling considers that the frieze, in terms of its artistry is based on a Hellenistic model and while acknowledging the uncertainty concerning the subject matter of the series of judgments, considers that it is plausible that it is “a series of famous judgments delivered by a wise king, perhaps the Egyptian pharaoh Bocchoris (720-715 B.C)”.[footnoteRef:131]  [127:  Engelmann,1904, p.151.]  [128:  Engelmann,1904, p.:152.]  [129:  Engelmann,1904, p.152.]  [130:  Pappalardo, 2009, pp.113-114.]  [131:  Ling, 1991, p.159.] 

Morgan cites Engelmann (1904) and is seemingly receptive to the interpretation of the frieze as a “series of wise judgments, including one that looks like the Judgment of Solomon” and in reference to Engelmann’s conclusion that the frieze is illustrative of the judgments and action of King Bocchoris considers that Longus “seems to be evoking a traditional archetype of wise judgment to add resonance to Philetas, but we know of no literary source for this episode”.[footnoteRef:132] Morgan considers that there is an intertextual reference arising from the correlation between the date of the painting as determined by Engelmann and the time at which Propertius was revealing his interest in the Alexandrian poet Philitas; given that Longus “puts the judgment in the mouth of the poet’s namesake, it is tempting to see here an allusion to something in Philitas’ poetry”.[footnoteRef:133] Morgan acknowledges the tenuous nature of his argument which, I agree, is rather nebulous and it is not clear whether or not Morgan is suggesting that Propertius must have seen the painting, or that the subject matter of the painting was known to Propertius, given the assumed contemporaneity and that Longus was subsequently influenced in writing the trial scene. Indeed Hunter, while acknowledging that Longus may have intended Philitas of Cos to come to the minds of his readers, firmly rejects the idea that there are “echoes of Philitas’ poetry” in the novel, in spite of Propertius regarding Philitas as “a forerunner in erotic and learned poetry” and both Ovid and Propertius evincing the idea that “his poems were available for reading and imitation”; he explains that generally Philitas, “when explicitly mentioned appears in a standard pair with Callimachus”.[footnoteRef:134] [132:  Morgan, 2011, p.152.]  [133:  Morgan, 2011, p.152.]  [134:  Hunter, 1983, pp.78-79.] 

Hansen, while not specifically making reference to the scene depicting the goat in the boat, the subject matter of our trial scene, similarly in his assessment of the origins of the tale of the Judgment of Solomon, cites Engelmann (1904) with respect to the Casa del Medico frieze found in Pompeii.[footnoteRef:135] In this frieze, pygmies are depicted in what many scholars consider is a “reference to the biblical ‘Judgment of Solomon’ (K1 Kings 3:16-28)”.[footnoteRef:136] Engelmann considers, as explained above, that the Villa della Farnesina frieze may be an interpretation of a judgment of King Bocchoris, although a scene in the frieze seems to depict a version of the Judgment of Solomon.[footnoteRef:137] Hansen explains that both Diod. 1.94.5 and Plut. Demetrios 27, amongst others, reference the wise judicial counsel of Bocchoris and considers that the Egyptian motifs in the painting in the Casa del Medico may give credence to this interpretation of this frieze.[footnoteRef:138] Barrett, however, while acknowledging that the “reference to the Egyptian lawgiver Bocchoris does present a possible alternative” to the biblical narrative, cautions against the correlation of the frieze in the Casa del Medico with any specific interpretation, irrespective of whether this relates to the Bible, Egypt or something other.[footnoteRef:139] As Barrett says, “[m]ultiple stories about wise kings may have circulated in the first century C.E., drawing on traditions from multiple cultural and geographical origins within the empire”.[footnoteRef:140] The implications of this become more apparent when we consider the copy of a papyrus fragment written in Greek which references an unnamed man about whom the author writes, stating that several statements or judicial decisions have been incorrectly attributed to this man, since they were made at an earlier time by someone else.[footnoteRef:141] In this fragment, named “the Philiskos fragment”, which is dated early second century A.D., the author makes reference to Philiskos of Miletos, who was writing in early fourth century B.C. An example of such a judicial decision is cited by the author: “‘Philiskos of Miletos has written that in the case of the two women who were laying claim to a child, both of them alleging they had given birth to it, he ordered that the child should be cut in two and one half given to each of the women’”.[footnoteRef:142] Hansen describes this as an “international story”.[footnoteRef:143] Barrett makes further reference to a fresco at Villa Pamphili, a lost fresco from a tomb and an engraved gem whose subject matter resemble this story.[footnoteRef:144] It is not unreasonable therefore to conclude that, much like the supposed “Judgment of Solomon” representations, the judgment scene depicting the goat in the boat may be illustrative of a well-known story and that forming as it does a narrative frieze of multiple judgment scenes, that these are representative more generally of the concept of appropriate judicial diligence.  [135:  Hansen, 2002, pp.227- 232.]  [136:  Barrett, 2019, p.198.]  [137:  Engelmann,1904, p.146.]  [138:  Hansen, 2002, p.232.]  [139:  Barrett, 2019, p.200.]  [140:  Barrett, 2019, p.200.]  [141:  Hansen, 2002, p.229.]  [142:  Hansen, 2002, p.230.]  [143:  Hansen, 2002, p. 230 observes that this fragment reveals “that migratory anecdotes were readily attached to the person who was the subject of Philiskos’s essay, so that he became the protagonist in a cycle of tales in which he presumably played the role of a clever judge; and,…that the story of the two women and the clever judge was one of these” This is further evidenced by Petron. in Sat. 79-80, who similarly uses the motif of this tale when Ascyltos proposes to cut in half, Giton, the boy lover of Encolpius, whom he had taken from Encolpius’ bed.]  [144:  Barrett, 2019, p.200.] 

This reflects the opinions in recent scholarship in relation to the Farnesina frieze. Van Aerde acknowledges, in particular, in relation to the scene of the judgment of the case of the two women and the baby, that  there have been suggestions that this was a portrayal of Bocchoris, or a portrayal of the pharaoh Amasis (570-526 B.C.), whom Herodotus mentions in 2.172-174.[footnoteRef:145] However, he rejects the idea that this painting specifically reflects an Egyptian theme, preferring an interpretation that “this frieze contains scenes intended to depict typically Roman examples of judgment and government”.[footnoteRef:146] This is a view which I find too simplistic an interpretation. Barrett considers that this “may present a more open-ended depiction of good governance and judgment”, a view which I find persuasive.[footnoteRef:147]  [145:  Van Aerde, 2015, pp.156-157.]  [146:  Van Aerde, 2015, p.157; Van Aerde, 2015, p.160 notes however that there are a “wide variety of manifestations of Egypt as part of the Farnesina wall paintings (figurative, architectural, ornamental and landscape)”.]  [147:  Barrett, 2019, p,20; Professor Barrett in a personal communication of 1 July 2020 expressed the view that “that one scene in the Villa della Farnesina fresco is sometimes interpreted as depicting the ‘Judgment of Solomon.’” A number of other scenes in Roman art are also sometimes interpreted in this light, although some recent commenters (including me) are more sceptical about this identification.] 

Bragantini and Pirelli’s analysis of the Farnesina frieze considers that it should be “read” linearly, from the corner between the back wall and the right wall beginning with a statue on high basis.[footnoteRef:148] It is the first two sections of the frieze on the left-hand wall which depict images bearing a striking resemblance to Longus’ trial scene. In the first section [Figure 2h], a goat stands in a boat which is only partially depicted. Two male figures stand looking towards the boat and Bragantini and Pirelli consider that the poor-quality clothing of the two male figures is indicative of their low status. One has a helmet type hat which resembles one of the characters in the painting in Figure 2d on the right wall of the frieze.[footnoteRef:149] There is a dog near the feet of one of the male characters. In the next section [Figure 2i] the two figures are brought before a “judging” male figure in a depiction which also includes figures of armed men.[footnoteRef:150] In the next section [Figure 2l] two women turn towards a winged figure which is painted with its right arm stretched out and seems to indicate to the two women the proceedings of the previous section. Bragantini and Pirelli refer to and describe the multiple judgment scenes contained within the Farnesina frieze paintings and reject the interpretation of the frieze as a chronicle of the judgments of a sovereign, identified as Bocchoris.[footnoteRef:151] Furthermore, they do not consider that the frieze contains a painting illustrating the Judgment of Solomon, but rather it is a scene depicting lecanomancy.[footnoteRef:152] In addition, Brangantini and Pirelli identify within the paintings a female “judge” figure sitting on a throne, as well as several different male “judge” or “judgmental” prophetic type figures.[footnoteRef:153] A feature of the paintings in the frieze are the “numerous iconographical references to the Egyptian world” including motifs representing the landscape of Egypt, clothing of the figures and Isiac priests.[footnoteRef:154] The contiguity of judicial and sacerdotal imagery is not surprising given that we know in imperial Rome, “sanctuaries could host βήματα that served as tribunals” and within Egypt, although not a frequent activity, “some Egyptian temples or temples of the imperial cult were used occasionally for judicial hearings”.[footnoteRef:155] Brangantini and Pirelli reject Gablemann, who considered that the focus of the subject matter of the frieze was that of the “epic of the judgmental figure” and considered that the scenes of judgment connected the villa to the courtroom setting and represented “justice as a characteristic of good governance”.[footnoteRef:156] Instead, they consider that contrary to this view of the frieze as having judgments as its central precept, it is possible to:  [148:  Bragantini and Pirelli, 2006-2007, pp.221-231; Bragantini and Pirelli labels this as Fig. 2(A) (Page 226) followed by the series of paintings on the left hand wall.  This is in contrast to De Weck, 2010, pp.187-188 who considers that the frieze consists to a series of scenes which respond thematically and may be read alternating from one wall to another and not in a linear fashion.]  [149:  Bragantini and Pirelli, 2006-2007, p.223.]  [150:  Bragantini and Pirelli, 2006-2007, p.223.]  [151:  Bragantini and Pirelli, 2006-2007, p.224.]  [152:  Bragantini and Pirelli, 2006-2007, pp.224-225.]  [153:  Bragantini and Pirelli, 2006-2007, pp.224-225.]  [154:  Bragantini and Pirelli, 2006-2007, pp..224-225.]  [155:  Capponi, 2010, p.271. ]  [156:  Bragantini and Pirelli, 2006-2007, p.228.] 

follow the adventurous narrative of the deeds of two or three male figures of humble conditions. In particular on the left wall, where we can better follow the narration, the figures and the story seem more intertwined than what has hitherto been assumed by a reading that identifies isolated episodes of judgment, the presence in the several scenes of the same characters, identified by clothing and colours, suggests a story continuous that takes place by “growth” of nuclei narrative. The atmosphere and sense it represents do not point in the direction of a single “judgmental figure: on the contrary the interest of the frieze seems to focus on representation of the small people who in all the scenes get excited and gesticulate animatedly so much to appear as the real protagonist……Rather than the responses of a proverbial wisdom pharaoh, we could therefore glimpse here the depiction of adventurous events, at least partly attributable to the same protagonists.[footnoteRef:157] [157:  Bragantini and Pirelli, 2006-2007, p.228.(My translation).] 

Bragantini and Pirelli consider that this interpretation is further supported by the fact that the choice of “playful figuration” is appropriate for the triclinium and is supported by the style of, and technique used in, the painting.[footnoteRef:158] [158:  Braganinti and Pirelli, 2006-2007, p.229.] 

[bookmark: _Hlk63371445]De Weck revisits the interpretation of the Farnesina frieze in light of the friezes found at the columbarium of C. Scribonius Menophilus located near the Villa Doria Pamphili in Rome and dating from the same period as the Villa della Farnesina.[footnoteRef:159] De Weck’s observation that the frieze in the columbarium depicts judgment scenes which are identical to those contained in the Farnesina frieze leads her to question whether this is a continuous narrative or the juxtaposition of different scenes and to ask whether there is a common origin for the depiction of such judgment scenes in the Roman world.[footnoteRef:160] De Weck considers, in contrast to Brangantini and Pirelli, that the two sides of the Farnesina triclinium frieze depicting scenes of judgment on the left hand side and different narrative actions on the right hand side, signifies that the frieze should be read alternately from one side to the other and not linearly.[footnoteRef:161] De Weck identifies identical scenes in both the Farnesina and columbarium friezes, although she does not specifically describe each scene and concludes that, in spite of the incomplete columbarium frieze, the two friezes contain the same number of judgment scenes and that these corroborate the concept that these friezes are from the same sequence of paintings.[footnoteRef:162] Although the judicial figure in the columbarium frieze paintings is depicted in the same manner in these scenes, in contrast to the differentiated depictions in the Farnesina frieze, De Weck considers that this difference in representation of “le roi-juge” is explained by the particular locations of the two friezes; namely that:  [159:   De Weck, 2010.]  [160:  De Weck, 2010, p.187.]  [161:  De Weck, 2010, p.188.]  [162:  De Weck, 2010, p.188.] 

A la Farnésine, l’artiste a diversifié les scènes à l’intention des banqueteurs qui avaient tout loisir de les observer et d’en profiter; dans la maison des morts, visitée sporadiquement par les vivants, la frise n’était pas destinée au même genre de regard, d’où sans doute l’économie de détails se traduisant par la représentation des protagonistes principaux uniquement.[footnoteRef:163] [163:  De Weck, 2010, p.188.] 

De Weck considers that the intention of the commissioning patron of these friezes was not to create visual representations of specific identifiable kings but rather “souligner la fonction judiciaire d’un roi, hellénistique sans doute, d’après son sceptre et son diadème. Nous pensons donc qu’il ne faut pas chercher à donner absolument une identité à ces souverains” and this is surely the correct approach.[footnoteRef:164] [164:  De Weck, 2010, p.188.] 

De Weck’s speculation as to the possible existence of Hellenistic literature consisting of compilations of “une justice populaire ou d’exempla moraux” which originated in Alexandria, and which is suggested by the Egyptian motifs contained in the frieze paintings is persuasive.[footnoteRef:165] As she states, it is possible that artists sought inspiration from such sources for their paintings.[footnoteRef:166] Certainly Anagnostou-Canas, observing that in matters of private law local juridical traditions continued to be observed in Roman Egypt, describes collections of laws found in Roman Egypt which are exemplified by the judgments of a variety of judges.[footnoteRef:167] The existence of Egyptian literature which sought to advise judicial figures against corruption provides evidence at least of literary interest in certain fields of judicial enquiry.[footnoteRef:168] Interestingly, De Weck hypothesises “[c]es constats nous incitent aussi à penser que d’autres scènes de jugements connues ailleurs pourraient provenir de séries apparentées”.[footnoteRef:169] She makes reference to one of the paintings in the fullonica of M. Vesonius Primus at Pompeii, bearing a similarity to one of the Farnesina paintings in a judgment scene about the theft of a coat and raises the possibility of the existence of collections of a related series of judgment scenes of Egyptian origin.[footnoteRef:170] De Weck’s consideration of the Augustan period Cup of Meroe, “dont le décor représente un litige à propos d’un panier rempli d’objets posé devant le juge” raises the interesting idea of whether this cup formed part of a wider collection of cups, “chaque coupe étant consacrée à une affaire judiciaire”, along with two paintings from Ostia from 3rd century A.D, of which “l’une représente un arbitrage à propos d’une amphore cassée, qui n’est pas sans rappeler l’un des litiges de la Farnésine.[footnoteRef:171]  [165:  De Weck, 2010, p.188.]  [166:  De Weck, 2010, p.189.]  [167:  Anagnostou-Canas 2004, p.47ff.]  [168:  Philip-Stéphan, 2004 pp.139-140.]  [169:  De Weck, 2010, p.189.]  [170:  De Weck, 2010, p.189.]  [171:  De Weck, 2010, p.189.] 

Is it possible therefore that these paintings were a collection of trials or stories based on certain themes, reflecting Roman interest in Egypt in terms of the iconographical references and illustrated almost a comic strip of collected wisdom? We may speculate therefore that these stories were associated with Egyptian storytelling indicating a light-heartedness and playfulness and the stories have at their core a non-legalistic nature irrespective of the presence of the judge-type figure. This view is supported by Clarke, agreeing with Bragantini, when he states, “a viewer would understand them as fanciful renditions of well- known stories” and that these did not reflect the status of the patron as a magistrate who had commissioned judgment scenes reflecting familiar judicial cases, but rather, they were “playful— not instructive or serious.”[footnoteRef:172] As Clarke says “[f]or one thing, it is not a public reception space, for another, fanciful architectural and landscape backgrounds frame the figures in the stories of judgment, and the whole decorative system has a whimsical tone—far from the style of official art”.[footnoteRef:173] The frieze paintings in the Columbarium may weaken this view of the playful nature of these representations of such judgments on the basis that the deceased may not have intended playfulness and good humour to be a defining characteristic of his tomb decoration. However, De Weck’s view that the commonality of the theme shared by this artistic representation suggests that they were based on Alexandrian collections of illustrations is persuasive of the cultural and geographical range of influence which is reflected in these judgment scenes. [172:  Clarke, 2007, p.155; Bragantini, 1998, pp.46-55.]  [173:  Clarke, 2007, p.155.] 

[bookmark: _Hlk66998099]Whilst acknowledging the limits of our ability to confer on these paintings one definitive interpretation, which is reflected in the scholarship discussed above, I consider that these judgment scenes do not necessarily represent “Roman examples of judgment and government” but rather examples of what was appealing to the Romans in terms of judicial governance.[footnoteRef:174] Barrett states, “[a]rtists, like writers, could alter older models or recombine existing motifs to new ends.”[footnoteRef:175]  While there is no suggestion that Longus had seen this particular frieze, it seems logical to conclude, from the evidence provided by the frieze at the Villa della Farnesina, that the story of the judgment scene concerning the goat and the boat was a story which was circulating and was in existence prior to Longus writing his novel. To answer the question posed above, Longus was not imagining a novel legal scenario when narrating his trial scene in the novel. What we will never know is whether it was a literary or visual source which inspired Longus. Longus’ narrator in the prologue states that he was inspired to write his story after having seen a bucolic painting of a love story, Ἐν Λέσβῳ θηρῶν ἐν ἄλσει Νυμφῶν θέαμα εἶδον κάλλιστον ὧν εἶδον· εἰκόνα γραπτήν, ἱστορίαν ἔρωτος…. ἰδόντα με καὶ θαυμάσαντα πόθος ἔσχεν ἀντιγράψαι τῇ γραφῇ.[footnoteRef:176] It is not implausible, therefore, to speculate that Longus had not only seen an image but had seen various images, potentially in different art forms or manuals, which he then incorporated into his story, including one that formed the basis of the subject matter of the trial scene he describes. Notwithstanding Whitmarsh’s view that “Longus’ use of the painting motif is developed from Xenophon of Ephesus”, I consider this adds weight to the argument that Longus was not creating a juristic style exemplar on causality and the Roman law of delict.[footnoteRef:177]  [174:  Barrett, 2019, p.201.]  [175:  Barrett, 2019, p.201.]  [176:  Longus, Daphnis and Chloe, Prologue 1,2,3.]  [177:  Whitmarsh, 2015a, p.93.] 
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[bookmark: _Hlk67829272]Figure 1: Frieze from Villa della Farnesina. Photograph: Roberto Piperno available at https://www.romeartlover.it/Romeartlover.html (Accessed: 21 March 2021)
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[bookmark: _Hlk67829366]Figure 2: Detail of Frieze from triclinium C Villa della Farnesina 
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Figure 3: Detail of Frieze from triclinium C Villa della Farnesina
[bookmark: _Toc67491402][bookmark: _Toc67500614][bookmark: _Toc67660830]RATIONALE FOR LEGAL COLLAGE

If it is accepted or at least, regarded as persuasive, that Longus was exposed to a variety of cultural influences which can be discerned in the trial scene, this gives rise to a question posed by Professor Whitmarsh in a personal communication, which is “why an author who seems otherwise so keen to emphasise the enclosed nature of this pastoral microcosm might have chosen to depict the trial scene in such an expansively multicultural way”.[footnoteRef:178] This question merits a full investigation which is beyond the scope of this paper but I have endeavoured to take tentative steps of an exploratory hypothesis. [178:  Whitmarsh, email 24 November 2020.] 

It is attested by many scholars that the readers of the Greek novels were the elite members of imperial Greek literate society and Schwartz is correct in stating that the presence of the trial scenes is indicative of “the importance of rhetoric in the literary culture of the Roman Empire”.[footnoteRef:179] Whitmarsh states, “[t]here is no doubt that the romances… are highly sophisticated products of elite, educated Greek culture”.[footnoteRef:180] Moreover, Whitmarsh considers that the authors of the Greek novels “wrote for readers and environments that they could not predict and would never encounter. Their works were composed in the awareness that they would travel beyond the immediate community in which they were composed to the literate elite across the empire”.[footnoteRef:181] If this is accepted, I think it is a possibility that in the trial scene Longus was seeking to reflect his own understanding of a contemporary culture of legal intersectionality and reciprocity, rather than to embark on a legal academic exercise regarding causality and liability for damage to property espoused by imperial Rome. In so doing, I think, Longus was seeking to reflect his own awareness of a society in which multicultural influences were at play and perhaps reflect his own individual experience of the extent to which Roman legal culture was or was not assimilated by his elite Greek society, rather than reflecting the view of society as a whole. It is implicit therefore that he was using his novel to demonstrate his elevated social status and education. He may also have been reflecting his own perceptions of his personal identity and his place within the imperial Greek world.[footnoteRef:182] [179:  Stephens, 1994; Bowie, 1999; Hunter, 2008; Schwartz, 2003b, p.108.]  [180:  Whitmarsh, 2015a, p.9.]  [181:  Whitmarsh 2015a, p.11.]  [182:  See Whitmarsh, 2010b; Ando, 2010; Goldhill, 2010; Woolf 2010.] 

This would seem to conflict with Bodel who, when making a comparison between trial scenes in the Roman novels and the trial scenes found in the novels of Chariton, Longus, Achilles Tatius and Heliodorus, considers that whereas in the Roman novels, “the trial scenes serve rather to reflect, by dislocation of setting, conceptual or perceptual dislocations in the worldview of the narrator”: the trial scenes in the Greek novel “advance the plot or showcase virtuoso displays of stylistic prowess”.[footnoteRef:183] Certainly the trial scene in Daphnis and Chloe facilitates plot development, and the author’s depiction of the trial scene highlights the difference between the urban setting, to which trials commonly belonged, and the pastoral setting in which this trial is set. In so doing Longus heightens the intensity of the pastoral setting. Saïd’s analysis of the portrayal of the rural community in the Greek novel concludes that the prevailing urban lens through which Longus depicts his rural community succeeds in emphasising “distortions caused by this purely urban perspective”.[footnoteRef:184] I think the trial scene, in the context of this pastoral setting, may operate both by throwing into sharp relief idiosyncrasies of the law and legal institutions, and by asking readers to reflect on the nature of the rule of law in society, given that here in the novel, it is a small rural community who attempt to adhere to legal procedure and process. This appears to be in conflict with the view of Effe, who considers that the bucolic world depicted by Longus is designed to provide literary and metaphorical respite for a contemporary urban readership.[footnoteRef:185] If this is the case, the trial scene may appear incongruous in a pastoral setting. However, I think that Longus uses the subject matter of the case to intentionally lull his readership into a false sense of security. Underlying the superficial simplicity of the scene itself, is a request by Longus for his readers to reflect on wider jurisprudential issues. [183:  Bodel, 2010, p.317.]  [184:  Saïd, 1999, p.107.]  [185:  Effe, 1999.] 

Furthermore, I think Longus was also seeking to challenge the received wisdom concerning the perception of rural societies by the urban elite. The trial scene is one of many instances in the novel in which the reader is asked to confront their own frame of reference. At the beginning of the novel the narrator, a huntsman, having seen the painting, is not able to convey any meaningful intellectual or emotional response to the pastoral images he lists. He consequently engages the services of an interpreter and as a result “Longus’ narrative is the verbal transcription of an artwork”.[footnoteRef:186] However, Whitmarsh considers that Longus is drawing the reader’s attention to both similarities and differences between the painting and novel and the fact that the transliteration of a response to a painting into words is indicative of certain level of social status.[footnoteRef:187] As Whitmarsh states:  [186:  Whitmarsh, 2015a, p.94.]  [187:  Whitmarsh, 2015a, pp.93-94.] 

The transliteration of pictorial into narrative representation, then, is an act of intellectual control that also has consequences for the social positioning of the subject. This is the significance of the two-stage response of Longus’ narrator; initial wonder, a response available to anyone, followed by an assertion of intellectual and social mastery, ‘composing in response to the composition’: the narrator is vying competitively with his source. This power play is all the more important in that this is a rural setting and ‘rustic’ (agroikos) in this period is conventionally used as the antithesis of ‘educated’: the literary reaction to the painting thus demarcates him from those around him. The elite status of the narrator is consolidated by the only ‘fact’ we learn about him, which is that he entered the grove ‘while hunting in Lesbos’: hunting is a typically moneyed pastime.[footnoteRef:188]   [188:  Whitmarsh, 2015a, p.96. Whitmarsh considers this results in a disparity in status between the narrator and his subjects.] 

This is compelling, and this challenging of perception is further emphasised by Whitmarsh when he observes that while Longus depicts the Methymnans as representative of “the aggressive rapacity or the urban world”, simultaneously Longus adopts “a relentlessly ironical presentation of the countryside as a place of naivety, fundamentally lacking in the paideia (education/civility) that is so constitutive of urban living” such that “readers find themselves constantly shuttling back and forth between empathetic identification with the rustics attuned to nature as they are, and condescension towards their implausible naivety”.[footnoteRef:189] Pandiri, however, considers that the Methymnan youths are not initially hostile but rather through their rural pursuits demonstrate their enjoyment of the countryside, a pleasure which it is assumed Longus’ urban readers shared.[footnoteRef:190] However, this view fails to acknowledge the challenge posed by Longus to his readers to examine their perceptions. Alvares does not account for the irony displayed by Longus and, although recognising that Longus does not portray the countryside as wholly idyllic, does not go as far as to suggest that Longus is actively challenging his readers in the manner espoused by Whitmarsh.[footnoteRef:191] MacQueen regards the acquittal of Daphnis in the trial scene as an exercise in ethical philosophy and illustrative of “an example of tribal justice” with the audience being asked to “hold these people to higher ethical standards than those to which they apparently hold themselves”, these people being the local community.[footnoteRef:192] Based on their preconceptions of rural communities, Longus’ readers may have expected that Daphnis’ community would have immediately used force to stop the Methymnan youths taking their friend away; as indeed they do after the trial. As such, readers may have considered that the rural community was likely to engage in this behaviour without the necessity of holding a trial, based on a rural stereotype. If Longus’ readers engage in reflection on how those same country people would have been treated in an urban setting, it could be argued that Longus is seeking to emphasise that the rural community has a higher moral standing. However, I would argue that these same readers may have been surprised that these youths acquiesce to the trial and in so doing, demonstrate a degree of integrity. Therefore, while I do consider that Longus is asking his audience to reflect on their perceptions of the rural community, he is also asking them to engage in self-reflection and to apply the same moral code equally to both urban and rural societies. [189:  Whitmarsh, 2015a, pp.98-99.]  [190:  Pandiri, 1985, p.123.]  [191:  Alvares, 2007, p.15-16.]  [192:  MacQueen, 2016, pp.25-27.] 

If we consider the trial scene in the context of the vacillating judgments explored by Whitmarsh, it seems Longus is on the one hand using comedic effects to emphasise the naivety of the rural community, for example, the appointment of Philetas the cowherd as judge (2.15.1) and the tears of Daphnis (2.17.1), coupled with the very subject matter of the trial itself; the damage caused to a boat as a result of a goat or goats feeling hungry. On the other hand he is challenging the readers to re-examine their attitude towards the urban society, to which law courts traditionally belong and from which these youths have transported themselves and their relationship with rural communities.[footnoteRef:193] In so doing perhaps the juxtaposition of the urban youths, who are “presented in this text as dangerous, predatory figures”, with the local community, compels the contemporary reader to engage in reflection on the relationship rural communities have with the institutions of law.[footnoteRef:194] Pandiri makes clear that Longus does not create a binary rural versus urban conflict throughout the novel and among its dramatis personae, and points to commonalities such as the influence of money, lust and violence.[footnoteRef:195] I think therefore that the representation of a law court is used by Longus for the purpose of asking his readers to question their own perspectives of themselves and their communities, while simultaneously gently mocking and mimicking aspects of the Roman legal institution itself for playful effect.[footnoteRef:196] This has a parallel with the playfulness that may be glimpsed in the paintings of the frieze at the Villa della Farnesina, as discussed above, and as a result suggests that Longus is not seeking to present to the reader, an exposition of his erudition as far as the substantive aspects of the Roman law of delict are concerned; nor is he seeking to reflect the extent to which local legal mores had become assimilated by the imperial legal machine. [193:  Whitmarsh, 2008b, pp.77-79 examines elements of the narrative which seem to “play to a reader’s sense of cultural superiority”. For example, the youths are rich and spend leisure time celebrating the vintage which for the rural community is emblematic of what is in effect hard work; the rope used to moor their boat is taken by a famer who needs it for his work and therefore the economic disparity between the two societies and reliance of the urban society on the poor is revealed for the engaged reader. As Whitmarsh states, “The intellectual gap between urban and rural generates a pleasing irony, but readers are not allowed to bask comfortably in the warm glow of intellectual superiority; instead, they are repeatedly reminded that the pleasures they find in the countryside are paid for by the toil of labourers. Of all the novelists, Longus comes closest to exposing the interconnectedness of social hierarchies an education…. For urban readers who pride themselves on their civilised values, this is a discomfiting and subtly subversive message”.]  [194:  Whitmarsh, 2008b, p.78.]  [195:  Pandiri, 1985, pp.120-121 See also Alvares, 2007, p.16.]  [196:  Tuori, 2010, p.64 cites two funerary inscriptions from Rome CIL 6.10525;12133 (=ILS 8365) on which “a wish is stated that bad will and jurists stay away”. I think this is a representation of ridicule of jurists and we can draw a parallel with representations and caricatures of the people and institutions of the law which is well documented in the canon of literature. It also, of course, highlights the difficulty we face in identifying the practical impact and presence of jurists in the lives of the people of imperial Rome since this raises more questions for which we do not have the answers.] 

Schwartz considers that the authors of the Greek novels were motivated to include aspects of contemporary life which would resonate with their audience as being a recognisable truth.[footnoteRef:197] In the context of the Greek novels, she considers that the interest in the judicial system, as demonstrated by the trial scenes contained in the five extant novels, demonstrates an awareness of “overlapping legal cultures, as Roman practices superseded local traditions”.[footnoteRef:198] Schwartz’s argument is compelling in so far as I think the inclusion of the trial scene by Longus clearly reflects an interest in the legal process and system. I agree that he undoubtedly regarded this as a subject of general interest among his audience, which would allow them to identify and engage with the characters and the narrative, as suggested by Whitmarsh.  [197:  Schwartz, 2010, p.331.]  [198:  Schwartz, 2010, p.332.] 

While I think that the trial scene as depicted by Longus does indicate that Longus may have been influenced by several legal cultures: Roman, classical Greek, Hellenistic and contemporary Greek customary law; I do not think the trial scene in Daphnis and Chloe indicates that Longus was reflecting the dominance of Roman law within Greek society, irrespective of whether that was actually the case or not in reality. Schwartz’s analysis of the trial in terms of the substantive Roman law of delict is positioned in part on the view that Longus was cognisant of substantive Roman law.[footnoteRef:199] Although there is evidence of elite members of society in the eastern provinces becoming advocates and jurists, I do not consider that there is any evidence to suggest that Longus had embarked on such a career.[footnoteRef:200] If we are to speculate on Longus’ possible career achievements, we may equally speculate that he was a failed jurist, who decided to use what legal training he had for satirical purposes. I do not think either of these proposals assists in increasing our understanding of this trial scene.[footnoteRef:201]  [199:  Schwartz, 2005, p.264.]  [200:  Millar, 1999.]  [201:  Yablon, 2008.] 



[bookmark: _Toc67491403][bookmark: _Toc67500615][bookmark: _Toc67660831]CONCLUSION

With the exception of Schwartz, current scholarship has not addressed the issue of whether the trial scene in Daphnis and Chloe can withstand legal analysis. Schwartz maintains that “[u]nderneath the seemingly simple, idyllic scenario is a complex series of questions about who is legally liable for the damage to the young men’s property”.[footnoteRef:202] I have tried to demonstrate in this dissertation that I am not convinced that, reflected in this literary trial, is an innovative exposition on legal causality, as understood by an elite member of imperial Roman society living in the eastern Greek provinces. That is not to say that the trial scene does not demonstrate an interest in law, but it is erroneous to suggest this is a specific exposition of a juristic hypothetical case. This is in part because I do not think the substance of the case and the language of Longus validates an analysis in which it is possible to discern with any degree of confidence or credibility, elements of the substantive Roman law of delict. Barmash, in her discussion concerning the role of biblical literary texts as a means of understanding biblical law, argues that narratives “can provide the social setting in which law was used, from which its origins, inadequacies and psychology can be highlighted”.[footnoteRef:203] I think that view is also true in the case of Longus’ trial scene and is indicative of the evolutionary nature of Roman law. The Roman legal system was not set in stone but rather morphed and adapted to the communities to which it applied, because they were the communities that in part helped to formulate it through their recognition of the principle of a “rule of law”.  [202:  Schwartz,2005, p.279.]  [203:  Barmash, 2004, p.5.] 

In addition, the evidence provided by visual artistic sources found in the frieze paintings at the Villa della Farnesina and columbarium of C. Scribonius Menophilus lead me to suggest that Longus was exposed, either directly or indirectly, to other forms of artistic narrative, whether that was in the form or oral or written folktales recounting the story of the case of the goat in the boat; other literary or actual legal sources; or indeed artistic representations of such a “case” in paintings. Therefore, I think it is too bold a statement to assert that this is representative of Roman law, without considering the nuanced interactions of cultural influences from early Empire, from Egypt and of course from the culture of the Greek city states themselves. Indeed, I think it is a more rewarding approach to Longus if we view it in the context of the ongoing cultural exchange that was taking place in the intellectual world of second century A.D.
Clearly Longus is demonstrating an awareness of, and appreciation of, aspects of the judicial system in this trial scene. It is not necessarily representative of an acceptance of the superiority of Roman legal thinking in this field of law, nor of the assimilation of Roman law within the Greek East. Neither is it illustrative of a fusion of Greco-Roman judicial thinking purely on account of allusions to classical Athens and the use of rhetorical oratory. I consider this binary approach does not take into account evidence provided by these series of frieze paintings containing a similar subject matter, which pre-date the novel and which demonstrate Egyptian influences. This leads me to consider therefore that, in terms of legal interpretation, the scene is illustrative of a multi-faceted convergence of cultural influences and does not reflect a perceived homogeneity of Roman law. I have attempted to provide a rationale as to why Longus was so motivated to create his legal collage and am most persuaded by the argument that Longus, while reflecting on his own status and place in the imperial Greek world, was simultaneously asking his audience to do the same and to expand their horizons beyond commonly held beliefs and prejudices concerning the rural communities with which their society was intertwined: and perhaps ultimately to find areas of shared commonality. This he achieves while gently mocking the legal institutions and “rule of law” which form the foundation of any society whether urban or rural, rich or poor.
This is very much an introductory investigation into the cultural intersections between law and art in imperial Rome and its eastern provinces. I have focussed on the potential transmission between cultures of a judicial tale which is knowingly represented in two mediums: the visual arts and literature. Kim, acknowledging the evidence of written transmission of narratives within the Greco-Roman world, explores the possibility of inter cultural oral transmission of narratives.[footnoteRef:204] Further inquiry would perhaps consider the role played by oral, artistic and written transmission of fictional legal “cases” throughout the Greek, Hellenistic and Roman world in terms of reflecting societal attitudes towards legal institutions. This convergence of legal worlds and cultural interactions serves to highlight the dynamic nature of law in response to the changing communities it serves. As Aristotle said “even those laws which have been written down are best regarded as not unchangeable”.[footnoteRef:205]  [204:  Kim, 2015.]  [205:  Aristot. Politics. Book II, 1269a.9.] 
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