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Question 2 

1. the monument – What principle does this infringe? Does it satisfy any of the exceptions to this principle? Does the perpetuity principle apply to these facts? Do the specific words used cause any issues? What happens if the disposition is valid and what happens if it is invalid?



In section B of Simon Will, the Will can be classed as a trust because Simons have given clear instruction of what to do with the £30,000. Simon have trusted tina and Ursula to hold the 30,000 pounds for his relations. 
This trust is a discretionary trust. This is a discretionary trust because the trustees have been given instructions that must be carried out, as these are the wishes of the settlor. This means that they do not have a choice whether or not to act (Bray,2012). There is also no clearly identifiable interest in the trust property. It is not a power of appointment as the property will not revert back to the settlor’s estate as it states that it is to be distributed equally to the remaining family. Meaning the trustee have a duty to stick to Simons wishes. They have to it because it’s a trust. The trustees must distribute the money in their absolute discretion. Once this is done and if any is left undistributed at the end of the year after the Simons death, they have to share it again equally among the relations. 
The three certainties were present here as there was intention to create a trust, the 30,000 pound was the subject matter and the relations of Simon, satisfies the certainty of objects. However, having not stated the names of his relatives, it makes the Will more uncertain and allows for the trustee to have power of appointment because they get to choose how much each relative has unless all the money is not distributed (REFERENCE). 
According to, the Re Baden Deed Trust No2 (1973) is similar in relation to this case because the settler did not clearly define the objects. However, the court held that there was no inherent conceptual uncertainty in the words dependent or relatives and so the clause was held valid. All that is required is that it said with certainty if a given person is or is not a member of class. The burden would fall upon the potential claimants to prove that they belong to the class (REFERENCE). 


(C) The paintings – Who are the trustees holding the property for before Vinnie makes appointments and why is this problematic? What happens to the paintings if the distributions are not made? What status does Vinnie have and how does this effect what he can do? Are the three certainties present? What happens to the paintings if the gift fails and is there anything that could be done to save the gift. 
· They are hold holding it for Simons friends that Vinnie can select. It problematic because there is not certain of how many people there is. 
· There may be more friends than there are paintings
· If the distrubutions are not made 
· Could be guilty of breaching the trust

C) There issues with the three certainties are that there is a intention to create a trust with the use of the words as `shall`. This word suggests that the trustee is forced to exercise his power. The second issue with the certainties is that with a discretionary trust contains a class of beneficiaries as demonstrated in the case of McPhail v Doulton (1970) rather than having a certainty of who the beneficiaries are which is demonstrated in an express trust (REFERENCE). 
The McPhail v Doulton (1970) has relevance to this case because it changed the guidelines of discretionary trust. Prior to this case law, the law was that for a discretionary trust to be valid a complete list of beneficiaries. However, this case law abolished this and opted for a more `is` or `is not` test instead (REFERENCE). The third certainties, the certainty of objects are the people who inhabit Swansea. Although, this certainty is not entirely clear as there are quite a few people living in Swansea. The McPhail v Doulton case also relates here because as held in that case, its clear to see that Simons did not intend for every single person in Swansea to benefit from the fund but only those that the trustees deem necessary (REFERENCE). Furthermore, this trust is likely to fail because it does not quite satisfy of object. Although, it could be argued that the term `inhabitants of Swansea` could be argued as a group of certainty. To improve the prospect of the disposition being upheld, Simon could have been more specific when issuing his Will as `inhabitants of Swansea` is not specific (REFERENCE) CASE LAW. 

D ) The residue – Consider the ‘any given postulant test’.   Is it clear what the settlor was concerned to achieve and what impact does this have?  Is Walter in a better position to define term? If Walter just guesses what Simon would want what impact will this have? As this is the residuary gift what happens if it does fail?
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