


Abbreviation’s List
BBL - Big Buses Limited 
ERA – Employment Rights Act 1996
PIDA - The Public Disclosure Act 1998
ET – Employment Tribunal 
ACAS - Advisory, Conciliation and Arbitration Service
ICO - The Information Commissioner's Office (ICO)
FWR – Flexible Working Request
PILON – Payment In Lieu Of Notice

Names Mentioned
GR – Gethin Rees
RD - Robert Twist 
SS – Steve Smith
GM – Gavin Millard
JD – Julie Davies
LB - Lucy Ball 
















	To:
	David Thomas 

	From:
	Dionne Stacey 

	Subject:
	Employment Law Advice 

	Date:
	7th December 2020



Dear Mr. Thomas,  
Following the review of your email dated  6th December 2020, regarding the pending ET1 form received for ET relating to Gethin Rees and request for employment advice for both Julie Davies and Lucy Ball, I can provide the following advice in accordance with HR strategy to mitigate potential risks. 
Section 1: Employment Advice re Gethin Rees 
[bookmark: _Hlk70697261][bookmark: _Hlk70679553]GR has been employed as a Mechanic for BBL for six years and is eligible for full employment rights (Variation of Qualifying Period). 
The Employment Tribunal Process and Timescales:
The time limits for bringing a claim to ET are dependent on circumstances, most cases should be brought within three months of the date of termination to employment, for example, discrimination (Government Digital Service, 2012).
An ET addresses claims brought by the employees (Claimant) against the employer (Respondent) for various employment-related issues, surrounding unfair dismissals, discrimination, quality, deductions of earnings etc. Before processing to ET, former employees must first contact ACAS (2020a), this mediation organisation allows both parties to attempt to resolve any employment disputes informally before processing to ET (CIPD, 2021a).
Following the receipt of the ET1 form, the company now has a time frame of 28 days to respond on an ET3 form from the date of the ET2 letter. If the company decides not to respond to the claim, the courts will automatically assume the company does not wish to defend the claims expressed by GR, and by default judgment and the claim will progress to the compensation hearing (CIPD, 2021b). If the company decides to defend the claim on the ET3 form. The ET3 form involved the company stating company and representative details, details of the former employee’s salary and employment details and allows them to provide a defence. 
After submitting the ET3 form, the ET officers will arrange a preliminary hearing to further explore the claimant’s and responder’s claims before the final hearing. The tribunal officers will send further instructions for the pending ET, inclusive of exchanging documents, witness statements etc. (HM Courts & Tribunals Service, 2015).
According to Citizen Advice (2020), ETs are now significantly delayed due to COVID-19. Although ETs are attempting to use new technology to conduct proceedings remotely, COVID-19 has still created a backlog with some cases not proceeding until September 2022. Although not ideal, it can be advantageous for businesses to have a longer timeframe to prepare and collect additional evidence for a stronger defence.
Potential Claims and Defences 
Following your email and review of evidence, GR has a number of prospective claims they could make in an ET. These are as follows: 

Wrongful Dismissal 
Wrongful dismissal concerns a breach in contract by which an individual’s employment is terminated unlawfully.  GR could claim for wrongful dismissal in breach of notice terms and possibly a breach of a contractual disciplinary procedure.  As per the letter addressed to GR on the 12th November, GM decided to terminate GR’s contract with immediate effect due to gross misconduct, without POLIN payment.
Following the decision of dismissal, GR could claim wrongful dismissal, based upon breach of contract, due to not receiving notice pay, benefits or annual leave accrual from BBL (CIPD, 2020). Notice periods differ dependant on the contract. However, in absence of a copy of the contract, the ET will have to base their calculations on statutory notice. Notice is given on the basis of one-week per full-year worked, if employed between two and twelve years (ERA1996). In GR’s case, this will amount to six-weeks notice period.
GR could claim a breach of contract for violation of a contractual disciplinary procedure; however, this depends on whether the clause was stated in the contract and is normally expressed as “non-contractual policies”. 
The Defence
If GR claims for wrongful dismissal, the company’s decision to end GR’s employment with immediate effect is a justified decision, based on his misconduct. GR’s actions were unacceptable, under the disciplinary procedure, resulting in a decision of gross misconduct without PILON payment. The reasons for this include: 
· Gross misconduct of assault 
· Following an incident of unnecessary, aggressive behaviour towards RT, although GR claims provocation, multiple witnesses saw GR the incident and corroborate with the company’s version of events. 
· Damage to equipment 
· When GR physically assaulted RT, he acted with such aggressive force that a storage container flipped over causing damage to company property. This resulted in damage to expensive company tools and chemicals, presented a potential danger and health hazard to other members of staff under COSHH (HSE, 2019).
· Non-compliance with health and safety regulations
· At the time of this assault, GR was not complying with the company’s health and safety regulations. These were implemented to mitigate risks of contracting COVID-19. GR’s failure to wear a mask was therefore classed as gross misconduct, for violating health and safety measures.

Considering these factors, the company concluded, following their investigation that the assault was unprovoked. This is evidenced by SS’ witness statement and corroborated by other employees/witnesses. His actions were deemed as gross misconduct, under disciplinary procedure and ACAS code of practice, therefore, GR is not entitled to PILON.    
Ordinary Unfair Dismissal 
GR could have a potential claim for unfair dismissal. Unlike wrongful dismissal, unfair dismissal is based on following a fair process (Barnett, 2020; ERA 1996, section 10)
Following evidence provided in your email, GR stated, following his altercation with RT, he immediately went to report the incident to his manager. Once speaking to SS, SS stated, “this is the last straw” and told GR to come back once he has put on a facemask. Once GR returned, SS had written an invitation to disciplinary letter concerning GR without conducting a reasonable investigation or providing a disciplinary pack of evidence collected. If the company does not have a disciplinary policy, they should defer to ACAS code of practice for disciplinary and grievance (ACAS, 2019a).
During the disciplinary meeting, as the evidence pack was not provided, GR would not have been able to provide a reasonable defence to allegations. He felt unable to speak during the hearing. GM mentioned several witnesses that observed the altercation; however, these were not provided for the disciplinary. SS was a witness and should not have been included in any stages of this process. Both SS and GM then dismissed GR for gross misconduct with a small timeframe to appeal. 
Under section 98 of ERA, for the employer to prove dismissal is fair, it must show a reason falls within this, if it relates to employee conduct (CIPD, 2019). The employer can demonstrate this through procedural fairness or by using an objective test. 
· Procedural Fairness
· To provide a reasonable dismissal, an employer must follow a fair procedure. This includes following ACAS Code of Conduct and performance dismissals. To prove fairness within the process some main principles must be demonstrated: 
· The employee should know they are at risk of dismissal, and why.
· The employee should be allowed to bring representation.
· The employee should be allowed a right of appeal.
· The Objective test
· This test is based on case law: British Home Stores Ltd v Burchell (1978). Whereby the ET decides if the employer’s decision to dismiss the employee was based on a fair belief. This is assuming dismissal was based on a reasonable decision which was made from a reasonable investigation, followed by a reasonable process (Swinn, 2018).

Considering this, SS failed to provide a reasonable investigation, disciplinary pack including witness statements etc., therefore providing GR a stronger claim. 
Defence
[bookmark: _Hlk70625654]As stated in the wrongful dismissal section, the company formed a reasonable belief that GR assaulted RT unprovoked, thus, this was the reason for dismissal. 
Whilst a fair investigation was not conducted in-full, in-line with ACAS code (2020b), the company has sufficient belief to dismiss on grounds of misconduct, due to investigation into the incident, proving the misconduct.
Whistleblowing 
The Public Disclosure Act 1998, section 23 aims to protect employees who make a disclosure containing information relevant to public interest. ERA Section 43a defines protected disclosure of information as a qualifying disclosure in which the worker reasonably believes (Babula v Waltham Forest College 2007) it for the following reasons (Lewis, Sargeant and Chartered Institute of Personnel and Development, 2020). These are also relevant to COVID-19 regulations (Mayhew, Nicholls, and Platts-Mills, 2020).
a) A criminal offence 
b) Failure to comply with any legal obligations. 
c) Miscarriage of justice 
d) Danger to health and safety 
e) Damage to the environment
f) The deliberate concealment of information to the matters listed above. 

The PIDA protects whistle-blowers from dismissal (Leckey, 2021). If dismissal occurs due to whistle-blowing, it would be automatically unfair and exempt from being subject to any detriment (Shamoon v Chief Constable of The Royal ULSTER Constabulary 2003). 
In GR’s ET1 form, he states that on several occasions he was worried about the COVID-19 restrictions implemented in the business. He was concerned that employees were not following management instructions, such as not wearing masks properly, therefore causing higher risk of infection. GR complained to his manager several times regarding his concerns about the lack of safety measures in the business, however his manager failed to implement any further health and safety measures or provide correspondence to staff members. This means that GR could have a potential whistleblowing claim under the ERA section 103a, following the above criteria. 
The Defence 
[bookmark: _Hlk71494973]Although GR complained to this line manager, this was not the reason that he was dismissed nor is there evidence that would indicate this. GR’s dismissal was purely based on gross misconduct actions. The ouns of proof in ET would be on GR. His whistleblowing complaint also would not be in the public interest in accordance with the above criteria and therefore the complaint would not be classed as a protected disclosure.
Secondly, although GR raised this to his line manager, the company dealt with the informal complaints by implementing health and safety policies and providing reminders of PPE to staff relating to “Hands, Face, Space”. The company has implemented reasonable health and safety actions under English manufacturing standards (GOV UK, 2021). The company also did not receive any formally raised grievances from GR regarding this matter nor is there any documentation of complaints.
Thirdly, in accordance with section 43a of the ERA, employees are to be treated as having made a disclosure to their employers if they follow a procedure which the employer has authorised, however GR did not follow our Whistleblowing policy (GOV UK, 2015). 
Health and Safety
Under the ERA section 100, an employee who is dismissed due to reasons in connection with preventing or reducing risks to health and safety at work shall be regarded as unfairly dismissed. 
GR repeatedly raised concerns regarding the company’s COVID-19 regulations, or lack thereof, and that his colleagues were not wearing masks continuously at work. He reported this to the company and as expressed in his ET1 statement, the company did very little to communicate with staff regarding COVID-19 protocols. 
COVID-19 is an infectious disease, that has been categorised as a global pandemic; this is a respiratory disease that can affect all members of the public. It spreads through droplets of saliva when an infectious person coughs or sneezes near others. The virus can cause individuals to either display symptoms or appears asymptomatic, making the virus unpredictable and hard to control or monitor (World Health Organization, 2021). Therefore, employers must enforce reasonable measures to mitigate potential risks under the HSE (2021) such as, enforcing risk assessments, social distancing, working from home, etc. 
Defences 
To reiterate, GR’s dismissal was not connected to his complaints regarding preventing or reducing risks to health and safety at work. Although it would be the employer’s responsibility to minimise harm and exposure to injury to its employees. He was dismissed for actions of misconduct towards RT. When comparing with the objective test of British Home Stores Ltd v Burchell (1978), the decision to dismiss was formed from a genuine belief followed by a reasonable investigation. 
Furthermore, the company kept reiterating the health and safety policies and provided open communication will all members of staff regarding health and safety measures surrounding COVID-19. The company also implemented all measures as reasonably intrusted by the English COVID-19 manufacturing standards. 
Strengths and weaknesses of the Claim
Strengths 
· Previous good behavior 
· Although stated in SS’ witness statement that GR had been issued with several disciplinary notices in the past, the disciplinary records have not been documented. The only other disciplinary record involves tardiness several years ago. Therefore, it would be considered expired. 
· Time Served 
· GR has been employed by BBL for six full years, earning an entitlement for full employment rights over two years. His length of service without issue demonstrates the lack of problems.
· Failure to follow ACAS guidance 
· Both the investigation and disciplinary procedures were not followed. This allows GR to construct a strong claim for unfair dismissal. By not following these processes, it determines the dismissal to be unfair. 
· Insufficient evidence 
· Witnesses statements were not taken as part of the investigation process, the only witnesses statement provided was by SS, who also conducted the disciplinary. Therefore, the courts may view his decision as biased, thus affecting SS’ credibility. 
· Lack of bias minimisation
·  The same manager, SS, conducted the investigation and disciplinary process. Under the ACAS code of practice, a separate manager should carry out different procedures, unless under limited management resources. However, since this is not stated then the onus of proof will be on the employer. 

Weaknesses 
· Gross misconduct 
· GR assaulted RT without provocation, this is corroborated by other witness. Currently, there are no other staff member to substantiate GR’s version of events. 

Remedies for ET
Once the ET has been conducted and final statements have been given, the judge will deliberate on the liability of the claim (Lawworks, 2013). Under the relevant law in which the ET case is brought under will determine the possible remedies (CIPD, 2021). The remedies depend on the claims accepted by the ET and can include: 
· Reinstatement 
· The employer will have to reinstate the claimant to the company under the same position. Usually, the ET will only consider this if expressed by the claimant. 
· Reengagement 
· The employer will have to reinstate the claimant to the company under a different position. This usually happens when the employer cannot provide the same position as it has been filled or no longer exists. Usually, the ET will only consider this if expressed by the claimant. 
· Compensation 
· Usually, ETs will issue a compensatory award based on the loss the claimant has endured. 


Compensation of awards
The financial awards for each ET claim are broken down into two categories: 
· The basic award 
· This award is the basic award granted for each claim. It is dependent on the former employees’ age, length of service and weekly wage. 
· GR basic award would be 1 weeks pay (Dependent on Age) x 6 (full years’ service) x £500 (Gross weekly pay would be a total of £3,000.00).
· The age aspect of the calculation is dependent on the age category that the former employee applies to, according to Citizens Advice (2019):
· 1.5 weeks pay for each completed year of employment, aged 41 or over.
· 1 weeks pay for each completed year of employment, between the ages of 22 and 40 inclusive.
· Half a weeks pay for each completed year of employment, below the age of 22.
· The compensation award 
· This is calculated based on the loss of earning from the date of dismissal to the date of the employment tribunal and future loss of earning from the date of the ET to a date in the future (Citizens Advice, 2019b). 
The future date is entirely dependent on the ET decision, the amount will differ if the claimant has tried to mitigate his loss by applying for other employment. If the claimant has found another role in this time but it is less than the salary they were originally on, the ET will mitigate loss. He can only claim for compensation award from his past to current salary. 
Additionally, most ET claims are capped at 89k or 1 years’ salary, whichever is lowest. However, if GR were to win the claim of whistleblowing, this is uncapped and could cost the company more. 

Although ETs usually award compensatory values, GR confirmed he would like to be reinstated to his previous position within his ET1 form. Therefore, the ET judge will deliberate the practicalities of this request before issuing. However, the employer would have to pay out the basic award.  

Factors that may reduce or increase compensation. 
Increase 
· Successful whistleblowing claim 
· GR’s award would increase if his claim for whistleblowing was successful. Award based on this claim would be uncapped, therefore, this may put a financial strain on the business. 
· Failure to comply with the ACAS code of practice
· The ET is entitled to increase compensatory award by 25% if a fair procedure was not conducted or followed. Based on the evidence provided, a fair investigation or process was not followed through disciplinary or appeal. 
· Failure to provide an appeal process 
· Although an appeals process was mentioned in the dismissal letter, the amount of time to appeal was not sufficient; at least seven days should have been provided. Again, the ET can increase the award by 25%.  

Decrease 
· Failure to comply with the appeals process 
· Although given a short time frame, the company offered GR the opportunity to appeal the decision. GR did not exhaust the internal procedure or exercise this right. 
· Contributory Faults 
· As GR’s inappropriate actions factored towards his dismissal, even if his dismissal is classed as unfair due to the process his actions were not appropriate and contributed to his dismal due to contributory conduct under the (Law Reform (Contributory Negligence) Act 1945).

· Polkey Deduction 
· Although we did not conduct a fair process, we could show that although we did not follow process, we still would have dismissed GR due to his gross misconduct (Polkey v AE Dayton Services Ltd 1987). 
Corrective Actions 
Based on the evidence of the case, I would recommend settling out of ET, due to the following:
Legal costs 
Although the supreme court abolished ET fees in 2017 (Renaudone, 2017), the company would still be requested to pay any legal fees to a representing solicitor firm. ET solicitor representative costs can raise significantly depending on the complexity of the claim. This can range from £750 for simple cases to £15,000 for complex cases (Wosskow Brown Solicitors, 2019).
Unless the company decides to defend itself without legal representation. This is inadvisable, as legal representatives are qualified in employment law, with advanced skills to support your defence and reference relevant case law and acts (Watkins Solicitors, 2019).
Settle ET claim under COT3 agreement. 
Before or during ET proceedings, the company can decide to settle out of ET by using a COT3 agreement. A COT3 agreement is a settlement whereby negotiations take place with both parties and ACAS to determine an agreed amount of which to settle. 
Based on the lack of documented evidence BBL has, including the inadequacy of the investigation which did not involve GR, it could be argued the claimant will have a strong case of winning the ET. This is because the onus of proof would have to be provided by the employer.  
A COT3 agreement is also confidential, and the company will not have to worry about the ET being published. It is important to note that although the company has interacted with the claimant through ACAS early conciliation, this did not resolve the matter. Although one-month is allowed for ACAS conciliation, a further 14 days can be allocated in some circumstances. During the conciliation period with ACAS, a pause is placed within the three months date to file claims (ACAS, 2019d).
[bookmark: _Hlk70718647]Company reputation 
There is a risk of reputational damage if the claim progresses to ET as there will be a public record issued on the government website. There is a risk that as BBL is a widely used bus service for the public of Bristol, the ET could be reported and followed by the news media and could damage the company’s reputation resulting in a decrease in sales and online slander (Whincup, 2020).








Section 2 Employment Advise re Julie Davies. 
[bookmark: _Hlk70718634]JD has been employed at BBL in a combined role as an Admin/finance team member for nineteen months, on a full-time permanent contract. Although not eligible for full employment rights, JD can claim allegations in an ET for discrimination-related or whistleblowing claims (GOV.UK, 2012). 
Under the Employment Act 2002 section 47, an employee is qualified to make a FWR if they have continuous employment for over 26 weeks. The criterion of the request is related to changing:
· Hours of work. 
· Required times of work. 
· Required place of work.
The ACAS Code of practice of handling requests to work flexibly (2014) should be considered when processing FWRs. Under the ACAS code, employees should submit the request in writing, detailing reasons for change and expected date of effect. This is for the business to make an informed decision under ACAS guidance (2014), to ensure the request has reasonable grounds for flexible working.
[bookmark: _Hlk70721844][bookmark: _Hlk70940601]Once the request has been received in writing, the line manager should acknowledge the receipt JD’s application without delay; failing this could lead to a potential constructive dismissal claim, demonstrated in Clayton Brown v Cumbria County Council (XpertHR, 2010), after JD accrues 2 year’s (>1 month) of service. The company should arrange a meeting within 28 working days and inform JD of any decisions made within three months of the request (GOV.UK, 2014a). If JD is unsatisfied with the decision, then she must appeal within 7 days. The appeals process should be conducted by a senior manager or CEO. 
In response to your question regarding approval, although JD is eligible to request flexible working, the businesses does not have to approve the request if the business cannot reasonably accommodate the request due to the following reasons (CIPD, 2020): 
· Additional cost to the business 
· Inability to rearrange work to other employees.
· Detrimental impact on quality or performance of work
Based on the information provided, the following sections need to be addressed as part of the FWR process. 
Childcare and Dependents
JD has requested a change in working hours due to ongoing childcare problems and caring for her elderly mother due to shielding. Although requested, the company does not have the obligation to accommodate her childcare commitments.  However, when caring for a dependant, JD could potentially claim for associative disability discrimination (Perry, 2019). For example, Coleman v Attridge Law (2008) and Price v Action-Tec Services Ltd t/a Associated Telecom Solutions (XpertHR, 2013), whereby both claimants were declined flexible working requests due to care of a dependent. Although JD has not provided substantial information surrounding the care required for her mother, additionally shielding has recently ended. During the FWR meeting, more information should be requested for the level of care needed. 
Working from home and interaction with the team 
JD has requested to work from home on Mondays and Fridays, however you have expressed it would be difficult to conduct her job properly, if she were not interacting with the team, in the office. This would be difficult to demonstrate, following the COVID-19 pandemic; teams have proven to work efficiently and collaboratively, whilst working from home over the past five months. For this reason, the company should consider approving this section of the request or consider a trial period to monitor efficiency. 
Reduction in hours and Lunch Breaks
JD has also requested she would like to work from 8am to 3pm daily, with no lunch break. This would be unreasonable and unlawful to approve under the Working Time Regulations 1998, section 12 (Legislation.gov.uk, 2011). As the law requires employees that work more than six hours, must have no less than 20 minutes rest break. 
You have also stated that if JD were to start work in the office at 8am she will be unsupervised until the manager arrives at 9am. The company has a duty of care to all employees when working on company premises under the Health and Safety Act 1974, section 2 (Legislation.gov.uk, 2011a). The business has grounds to decline the request based on a detrimental effect to health and injury whilst working in isolation for one hour. 
A deduction in working hours will also demonstrate a potential strain on the finance team, you should consider if the department can reasonably facilitate the request and justify additional costs. 
Once the decision has been made, it is important to note that any acceptance of the request must be confirmed in writing and additionally a new contract or amendment to contract must be drafted and sent to JD. This document will be legally binding and under law, JD cannot send another FWR for a further 12 months. 


Section 3 Employment Advise re Lucy Ball. 
LB has been employed at BBL as an administrator, although her length of service is not specified, it is important to note that even if her employment has been less than 2 years, she will still be entitled to bring potential claims of discrimination or whistleblowing. 
As stated, LB has telephoned her line manager, stating she would like to raise a formal grievance with concerns about returning to work and regarding the actions of her line manager. She is entitled to this regardless of her length of service. Grievances allow the employees the opportunity to raise concerns or complaints to their employers regarding the following criteria (ACAS, 2019):
· Working conditions and relations 
· Terms and conditions of employment 
· Health and safety

Before investigating the grievance raised, it is important to first prevent this process by dealing with the complaint informally through mediation. If mediation does not resolve the dispute, the grievance must be submitted by LB in writing, detailing her concerns and preferred outcome i.e., sanctions or training. Once received, the company must acknowledge the letter and start a grievance investigation to gather any witness statements and evidence within five working days (GOV UK, n.d.). 
As the grievance involves JD’s line manager, he should be excluded from this process. The investigative officer should conduct an effective investigation and collect efficient evidence and witness statements under the ACAS guide to conducting workplace investigations (ACAS, 2019a). Once a thorough investigation is completed, the information should be handed over another member of management to oversee the grievance. 
If LB is unsatisfied with the outcome of the grievance, then she should submit the appeal in writing to you within seven days of the decision. The appeals process should be conducted by a senior manager or CEO. 
As indicated in the information presented in your email, the following sections of LB’s grievance should be addressed. 
Sensitive Personal Data
LB’s line manager has shared sensitive personal data without consent within an email chain to the company, which is breach of the Data Protection Act (2018). Additionally, the unlawful breach, could also report by LB to the ICO and the company could receive a fine of the standard maximum amount, which is £8.7 million (ICO, 2019). This needs to be addressed in the grievance investigation and the line manager to explain why he did this. This could result in disciplinary action under the disciplinary policy. 
Perceived disability discrimination 
To highlight, as LB’s manager has disclosed her reasons for not returning to work, relating to her pre-existing heart condition, it could be perceived as a detrimental effect to her employment and may have a potential claim for perceived disability discrimination under the Equality Act (2010)

Return to work meetings.
The employer has a duty of care to all employees, this is inclusive of making reasonable adjustments. According to the HSE (2021), it is a breach if we do not conduct return-to-work meetings and ensure the safety of employees. The company also have a duty of care to each employee who works from home. Even if she continues working from home, the company needs to have an obligation to assess her workstation and conduct risk assessments. This is a legitimate reason, sanctioned by HSE. The company will not be upholding this part of the grievance as it is unreasonable.
Additionally, we are entitled to tell employees of sickness, but only relevant employees and not disclose the particulars of sickness unless COVID-19 related (EDPB, 2020) This is a legitimate business reason to arrange suitable cover to continue operations. 
Record keeping
Under the ICO guide (ISO, 2011) in relations to record keeping involving absences, the employer should not keep records for any longer than necessary whist the employee is still in employment. If in the event of any potential legal claims, information should be kept to limitations limit of six months. Information such as the employment contract and personal injury forms should be kept for a maximum of three years in case of any personal injury claims (Citizens Advice, n.d.). This should also be detailed in the company’s retention policy (CIPD, 2019b). 
The company also have a legal duty of keeping sensitive personal data under GDPR (Wolford, 2018) and the data protection principles (ICO, 2019). 
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