Assignment 1

In order to create a legal contract you would need to show key criteria. These criteria include: a valid offer, a valid acceptance of the offer, consideration of the contract provided by both parties, an intention to create legal relations of both parties and certainty of the terms of the contract. An intention to create legal relations means that both parties create a contract and enter into an agreement in which they have both agreed on. This agreement is legally binding with mean it is then enforceable and has become a legal contract (formation of contract: intention to create legal relations, 2017, Levi solicitors). In this essay it will be shown how the courts approach the intention to create legal relations in a social or domestic setting, a commercial or business setting and with regard to public bodies. The essay will outline the way in which the court comes to a decision as to whether the intention to create legal relations has been met with regards to social agreements, commercial agreements and agreements regarding public bodies. Each agreement is different with regards to intention to create legal relations social/domestic, a business/commercial or an agreement regarding public bodies. If a contract is made between businesses or commercially, a court would be inclined to believe that the contract was legally binding and there was intention to create legally relations, however, if an agreement was made socially or between friends and family, the courts would regard this as a non legally binding contract (Merkin and Saintier , 2019).

When a domestic or social agreement is brought to a court of law, the judges will presume that the agreement that has been made was made without intending to create legal relations and therefore is not legally binding in the eyes of the law [Simpkins v Pays (1995)]. With regards to social and domestic agreements, there is said to be many different types, these include: agreements between spouses [Balfour v Balfour (1919)], an agreement between a parent and a child [Jones v Padavatton (1969)] and agreements between friends, such as saying you will go to lunch with a friend and then not showing up (Merkin and Saintier , 2019). In a social setting there is an exception when it comes to agreements made. This means that if the parties can definitively prove and clearly show that there was an intention to create a binding contract/agreement. This means that the case can be rebutted [Merritt v Merritt (1970)] (Legal Intention in Contract Law, 2020, claims.co.uk). To rebut something means to contradict it (Merriam-Webster, 2023). When a presumption from the courts can be rebutted there has to be some key factors in order for this to happen. The first is that the agreement had a reliance in place when it was originally formed. The second is when the couple who were married or in an agreement to live together have decided to separate or stop living together then the agreement can be made. The third rebuke is when the agreements in which the presumption is formed is in writing or is made in a context of a business aspect. The final point is in a gambling situation where it is shown that the intention to win was what the party wanted (Developing the required skills using Intention to create legal relations, 2022, Studocu). There are some exceptions to the fact that in any social or domestic agreement the courts will instantly assume that the agreement is not legally binding. These include, pre-nuptial agreements, National competitions, contracts with work colleagues, such as shared transport, and express wishes of the parties (intention to enter into a contract, 2022, Net Lawman). 

When dealing with a business or a commercial agreement, the courts would presume that there was in fact an intention to create legal relations and therefore the agreement would been seen as a binding contract in the eyes of the law [Bowerman v Association of British Travel Agents Ltd (1996)] (Merkin and Saintier, 2019). With regard to commercial agreements, even though he courts will automatically presume that the agreement is legally binding, if that is not the case, it is then up to the party who is implying it is not true to then show evidence proving that there was in fact no intention to create legal relations and no legally binding contract was put in place (intention to create legal relations and consideration, Gibbs, 2018). When an assumption is made by the courts when one or multiple parties can prove that the agreement either never happened or that it was not legally binding or that there was no intention to create legal relations, this is called rebuttable presumption (intention to create legal relations, 2022, Studocu). In commercial agreements, the presumption that the agreement can be legally binding and that there was intention to create legal relations can be rebutted. In order for these agreements to be rebutted these must be elements shown in order for this to happen. The first element is where the agreement has the words ‘subject to contract’ written in it. The second is where letters of comfort or an honour clause has been used in the agreement (Developing the required skills using intention to create legal relations, 2022, Studocu). 

A public body is an organisation which is usually funded as an association to deliver a government service or a service to the public (what is a public body, 2020, Gov.uk). It is said that the law can be divided between public and private law, however, it is not done all of the time (The English Law governing Public Services, Private services and Liability for products, 2005, Oxford Academic). The courts may intervene in cases that may concern or damage a body of the public or affect the general public interest. In this type of instance, the courts may decide that there was in fact no intention to create legal relations within a contract if it could harm the public as a whole. This is due to the fact that it would then be of the general publics interest [Willmore v South Eastern Electricity Board (1957)]. 

When the courts are dealing with different types of agreements they have to first find out which type of agreement it is. This could be social, domestic or commercial. When it is said that a social contract is formed, the courts will presume that the agreement was not meant to be legally binding which means in the eyes of the law the contract between the parties is not an actual law binding contract. However, if the contract is formed with different circumstances than what was originally in the contract then it is shown that the circumstances in which the agreement was formed was not clear from the start. This is most commonly found within Asian countries when dealing with family businesses (Intention to create legal relations, 2011, Scientific Research). 

A letter of comfort is said to be a statement or letter which helps to stand behind another person in the contract written by a third person with obligations to that person who is bonded by the contract. Usually the holder of the company would be the person how would give the statement on behalf of the party bonded within the contract. Letter of comfort are usually given during financial transactions or in general commercial transactions (letter of comfort, 2022, Thomas Reuters) [Kleinwort Benson v Malaysia Mining (1989)]. Even though comfort letters are said to be considered a benefit when considering intention to create legal relations within a binding contract, the letter can be seen as not legally binding. This is due to the fact that if the third party was to be a parent or holding company they may withdraw the letter and it could damage the business’s reputation (comfort letters – overview, 2020, Lexis Nexis). 

A statement within a contract with which an agreement can be shown to be binding by honour only is said to be called an honour clause (honour clause, 2022, Oxford Reference)[Jones v Vernon’s Pools Ltd (1938)]. There are said to be different types of clauses in which parties can use within agreements in order to help the nature of the contract and the business. One is the indemnification clause, which is said to be one of the most important clause’s when it comes to contracts, especially a business contract. The second one is a force mejeure clause which gets rid of the liability against unavoidable events within the contract. The third is a liability clause which limits the parties cost of what they have to pay the other party if the party suffers loses due to the contract. Finally the copyright clause which is a clause which protects the party and reminds the other party of the property that the party owns (Important contract clauses to include in Husiness contracts, 2022, Ironclad) [Appleson v Littlewood Ltd (1939)].

In conclusion, even though there is shown to be many issues regarding the intention to create legal relations through law, on the whole it has shown to be a good thing. Throughout the assignment it has been shown that the courts use intention to create legal relations within many different instances. When it comes to agreement whether it is said to be legally binding or not, the courts have the final say on whether the circumstances in which the agreement was formed was in fact up to the standard and has the actions in place for it to be legally binding or not. For instance, if an agreement between friends or family was brought to the courts to decide whether there was an intention to create legal relations, the courts would presume that the agreement was not meant to be formed into an actual contract which would lead the courts to believe that there was not n intention to create legal relations. However, if an agreement between two businesses was to be brought to the courts, the courts would automatically presume that there was an intention to create legal relations which meant that the contract that was in place between the two companies or businesses would be legally binding. This is shown through evidence and case studies found within the assignment and shows that even if someone says something or says that they will inevitably do do something for someone else if it has not got sufficient evidence which shows without a doubt that there was a legally binding contract and that there was an intention to create legal relations between the parties, the agreement can be presumed as not legally binding by the courts. 
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