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Criminal Prosecution of

Human Rights Violations

I General Considerations

The duty of protection incumbent on states has
many facets. Primarily, states are required to see

to it that the core rights of all persons under their
jurisdiction are fully respected in practice. Individ-
uals must be protected against attacks on their life
and limb, on their properties and other essential
goods. If, notwithstanding the precautionary
measures taken by them, violations occur, they
may be obligated to prosecute the offenders under
the applicable penal statutes. The threat of criminal
proceedings is suited to act as an appropriate deter-
rent.! Thus, criminal law constitutes a necessary
ingredient of any coherent human rights policy
seeking to fight impunity as a general phenom-
enon in the political arena. But penal sanctions
have inherent limitations. In particular, dealing

with a national cataclysm, a period when law and



order break down and the government becomes
a murderous machine, is extremely challenging.
Under such circumstances, when an entire people
is iInvolved in wrongdoing, it will never be possible
to prosecute all the infringements of human rights
that occurred before the rule of law was restored.=
Very few people can then act as objective and im-
partial arbiters. ‘Transitional justice’, as the process
is called today, is compelled to accept many com-
promise solutions that will never satisfy everyone.>
On the other hand, it should not be overlooked
that criminal prosecution has time and again been
abused as a weapon against political opponents of
governments. Seen from a historical viewpoint, it
can even be said that the doctrine of human rights
emerged from the struggle first of the nobility
during the feudal epoch, and later of peoples revolt-
ing against the feudal system of discrimination,
against the arbitrary use of state power. In a cen-
tral passage of its rich contents, the Magna Carta
of 1215 enunciates guarantees against unlawful
arrest and detention,” and later codifications are
also mainly concerned with procedural safeguards
against such interference with personal freedom.
In democratic states placed under the rule of law,

criminal prosecution is viewed mainly as an instru-



ment designed to shield the public at large from
any attacks on their rights and goods. But measures
taken under that heading can easily be diverted
from their legitimate purpose. Thus, criminal pros-
ecution is Janus-faced. Although in principle used
as a weapon to uphold and safeguard human rights,
it can at any moment become again, deliberately or
inadvertently, an instrument of oppression. It must
therefore be held under strict scrutiny. If trials are
designed to restore legitimacy and bring about
reconciliation, transparency is therefore a para-
mount requirement. Victim participation may be
an appropriate device to reach that goal although,
if not held within well-pondered confines, it may
threaten the impartiality of proceedings.>

Under the currently applicable rules of interna-
tional criminal law only individuals may be held to
account. No provision has been made for the prose-
cution of corporate bodies, unlike the strategy pur-
sued at the Nuremberg trial of the major German
war criminals.® Moreover, the concept of a ‘criminal
state’ has not been accepted by the international
community.” Such collective responsibility would
clearly be incompatible with the presumption of

innocence to which every human being is entitled



even though their government may have engaged

in grave abuses.

II National Prosecution

Since the obligations deriving from human rights
propositions are mainly addressed to states, it is
also states that bear the main burden of instituting
criminal proceedings for the defence of human
rights. The power of criminal prosecution consti-
tutes one of the essential attributes of national
sovereignty. No such comprehensive responsibility
rests on international organizations. Apart from
the fact that until a few years ago international
organizations had been denied any jurisdiction for
criminal proceedings, their obligation to respect
and ensure human rights is only a sectoral one.
Within their fields of competence they have to
comply with the human rights standards binding
upon them, but this duty only concerns their own
conduct. They have not been vested with personal
jurisdiction over the citizens in their member coun-
tries, and generally they have received only partial
delegations of power to that effect. Consequently,
they would be unable to secure human rights by
initiating criminal proceedings against persons

who, in other respects, may be under their jurisdic-



tion. As far as criminal jurisdiction is concerned,
states are generally fairly reluctant to divest them-
selves of the powers which they hold as sovereign
states. More recently, under the Treaty of Lisbon,
the EU institutions have been vested with powers
not only to engage in legislation, but also to take
strictly limited measures of enforcement (TFEU,
Articles 82-6). Additionally, it should be noted that
according to the case law of the CJEU the Union
may prescribe criminal sanctions which the mem-
ber states are then required to introduce if such
sanctions are necessary in order to make the legal
acts adopted under its jurisdiction ratione materiae
fully effective. The CJEU thus considers criminal
law to be ancillary to the substantive regulation

of a field of activity placed under EU competence.
This whole field cannot yet be considered as con-
solidated since the integration process conflicts in-

evitably with strong national susceptibilities.

A. Territorial jurisdiction

States are responsible for occurrences within their
territories. From the opposite viewpoint of the
addressee, the French Civil Code provides (Article
3(1)): ‘Les lois de police et de stirete obligent tous ceux

qui habitent le territoire. According to traditional



thinking, states had to ensure that nothing hap-
pened within their borders which might have inju-
rious consequences for other states. Thus, foreign
nationals had to be treated in accordance with the
rules of aliens’ law, harmful transboundary effects
of human activities had to be prevented or curbed,”
and foreign diplomats in particular were entitled
to claim special immunities and privileges. In case
of grave violation of these commitments, criminal
sanctions had to be taken against the responsible
perpetrators.t” Since, however, human rights did
not exist before 1945 as a distinct legal discipline,
it was left entirely to states how they responded

to criminal attacks which had no transnational
aspects. Inasmuch as only citizens of the same state
were involved, international law had no say. To be
sure, no state is viable without an effective system
of criminal prosecution. Thus, in their own inter-
est, and remaining within the logic which underlies
the creation of governmental structures for the
benefit of all citizens, governments took care to re-
spond to criminal activities by tracking down their
authors and imposing repressive sanctions. But it
was their sovereign decision how to handle such

matters.



With the emergence of human rights, the picture
has changed. The duty of protection implies that,
even in circumstances where all the actors involved
have the same nationality, states must take all the
measures necessary for the purpose of effective
protection, including the imposition of adequate
penalties. The IACtHR has gone very far by stating
that in case of human rights violations a state

must:

prevent, investigate and punish any violation of the
rights recognized by the Convention [and] use the means
at its disposal to carry out a serious investigation of viola-
tions committed within its jurisdiction, to identify those

responsible, to impose the appropriate punishment and

to ensure the victim adequate compensation..t

This statement cannot apply to any infringement
of human rights. Fortunately, most violations are
of much lesser gravity than what happened in the
Velasquez Rodriguez case (disappearance and killing
at the hands of the Honduran security forces).
Therefore, normally it will not be necessary to ini-
tiate criminal proceedings against the responsible
governmental agents. Disciplinary measures may
be fully sufficient, and on many occasions even

that may not be the appropriate response if, for in-



stance, until a decision was made by the competent
judicial body, legitimate doubts could be enter-
tained as to the scope and meaning of the relevant
human rights guarantee.12

According to a constant line of jurisprudence, the
ECtHR holds that in appropriate cases states are
under an obligation to carry out an investigation
which should be capable of leading to the identi-
fication and punishment of those responsible for
the violation in issue.l2 As far as can be seen, this
legal inference has never been set out as a general
proposition applicable to any case of a violation, but
was merely added as a sentence reflecting the con-
clusions to be drawn in cases where Article 2 ECHR
—the right to life—or Article 3—the ban on torture
or other inhuman or degrading treatment—was
in issue. Furthermore, to date, this inference has
never appeared as an injunction in the operative
part of a judgment, given that the finding of a vio-
lation of Article 2 or Article 3 automatically entails
the obligation to remedy the consequences of the
violation by carrying out what the competent au-
thorities failed to do.

How difficult it may be to draw a reasonable
borderline between instances where criminal

sanctions are required and less serious cases where



the injury inflicted on an individual can be made
good by other means, is illlustrated in an exemplary
fashion by two decisions of the German Constitu-
tional Court on the issue of abortion. In the first
judgment, the Court, proceeding from the premise
that even growing human life constitutes human
life as protected by Article 2(2) of the Basic Law (the
German Constitution), held that the life of the un-
born must be protected by all reasonably available
means, including criminal law.** In its second
judgment, it gave up that strict position. Having re-
alized that the existing criminal provisions against
abortion had proved largely ineffective, it stated
that in these circumstances other means, in partic-
ular advisory services, could be deemed to provide
a valid alternative to penal sanctions.’> In sum, the
outcome of the appraisal hinged on the degree of
effectiveness a provisional forecast could attribute
to the different means which, in the circumstances,
could be considered serious alternatives.

Reference may also be made to the case law of
the HRCee under the Optional Protocol to the
CCPR. Originally, when it delivered its first views
in accordance with the OP-CCPR, it abstained from
pronouncing on the issue of possible criminal

prosecution of perpetrators of grave human rights



violations. The first case where it addressed this
issue was that of the two brothers Dermit Barbato.
In the views it handed down on 21 October 1982 it
stated, regarding one of the brothers who had died
while being imprisoned, that Uruguay was ‘under
an obligation to take effective steps...to estab-
lish the facts of Hugo Dermit’s death, to bring to
justice any persons found to be responsible for his
death and to pay appropriate compensation to his
family’1¢ Similar pronouncements were made in
later cases. Thus, for instance, in the case of Muteba
v Zaire, where torture had been committed, the
HRCee stated that Zaire was obligated ‘to conduct
an inquiry into the circumstances of his torture,
to punish those found guilty of torture and to take
steps to ensure that similar vioclations do not occur
in the future’.l” Likewise, in a case concerning Suri-
nam, where the entire leadership of the political
opposition had been assassinated in a sweeping
raid against dissident voices, the Committee urged
the respondent state ‘to bring to justice any per-
sons found to be responsible for the death of the
victims’128

This jurisprudence now seems to be firmly
settled. In the more recent cases of Nydia Bautista

de Arellana and Arhuacos v Colombia, the HRCee



clarified its position as to the duties of states where

grave violations have been perpetrated:

the Committee has repeatedly held that the Covenant
does not provide that private individuals have a right

to demand that the State criminally prosecute another
person. The Committee nevertheless considers that the
State party has a duty to thoroughly investigate alleged
violations of human rights, particularly enforced disap-
pearances and violations of the right to life, and to crimi-

nally prosecute, try and punish those deemed responsible

for such violations.12

This line of reasoning has become a constant fea-
ture of the case law under the OP-CCPR.2%

Similar statements can be found in the conclud-
ing observations by which the HRCee terminates
the examination of a state report. Thus, for in-
stance, in August 2013 it addressed to Ukraine
the recommendation: ‘to ensure that cases of
death in custody are promptly investigated by an
independent and impartial body, that sentencing
practices and disciplinary sanctions against those
found responsible are not overly lenient and that
appropriate compensation is provided to families
of victims’.21 Accordingly, General Comment No 31
on ‘The Nature of the General Legal Obligation Im-

posed on States Parties to the Covenant’ enunciates



a duty of states to take the requisite measures of
criminal prosecution in case Covenant rights have
been infringed by state agents or third parties.22

In sum, according to the HRCee, whether criminal
prosecution is a remedy suited to redress legitimate
grievances depends on the gravity of the violation
in 1ssue. In its practice, it suggests initiating penal
proceedings against the responsible persons only
if serious crimes against the lives (including forced
disappearance), the physical integrity, or the dig-
nity of human beings have been committed.2> It
would appear that with these guiding criteria the
HRCee has found a well-balanced solution which
should be acknowledged as a general principle
determining the consequences of breaches of
human rights violations in the field of criminal
law. Whether criminal liability lifts the defence of
immunity before courts of foreign countries at the

same time is currently an open question.2*

B. Universal jurisdiction

The duties of states are much more limited where
actions alleged to amount to criminal offences have
occurred outside their boundaries. Even in such
instances, national authorities are not powerless.

According to the active personality principle, a



state holds jurisdiction over its nationals wherever
they may be. But it stands to reason that, having
to respect the territorial sovereignty of their peers,
states are prevented from arresting and putting
on trial a person residing or sojourning in a for-
eign country. Nonetheless, they should be able to
institute proceedings where one of their nation-
als has committed a grave crime abroad and is
subsequently extradited to them or is otherwise
found in their territory. The CAT can be deemed to
reflect the complex legal position in an exemplary
fashion. Tailored to increase the obligations of
states in instances where persons are charged with
committing torture, the Convention had to take
into account the limits of general international
law. Thus, while it establishes a duty of every state
party ‘to take such measures as may be necessary to
establish its jurisdiction’ over torture when the al-
leged offence is committed in its territory or by one
of its nationals (Article 5(1)), a duty to arrest arises
only with regard to persons in its own territory (Ar-
ticle 6(1)).

A new dimension is added to the legal edifice
providing for effective repression of serious crimes
against human rights by universal jurisdiction.

Universal jurisdiction means the authority of a



state to prosecute and punish offenders, irrespec-
tive of the place of commission of the crime and
regardless of the link of nationality or any other
factual relationship linking the suspect to the pros-
ecuting state.22 No lengthy arguments are needed
to explain the raison d’étre of universal jurisdiction.
In the first place, it flows from the empirical
knowledge that not all states live up to their duty to
combat serious crime as they are required to do. In
many instances, when large-scale crimes are com-
mitted, this happens with the connivance of a gov-
ernment or is directly attributable to a government.
In this sense, the thousands of crimes committed
during the wars in the former Yugoslavia were
mostly part of an official strategy to expel and/or
exterminate persons of a different ethnic identity.
Secondly, universal jurisdiction is intended to en-
able third states eager to assist in the repression of
grave crimes to conduct such trials before their tri-
bunals, even if the crimes were perpetrated abroad
in foreign countries. In essence, therefore, universal
jurisdiction is a legal concept suited to strengthen
the protection of human rights once it has become
a matter of general knowledge that not even au-
thors of state-sponsored crimes can escape to third

countries in order to gain impunity. Obviously, this



presupposes a tight network of mutual obligations
which leaves no major loopholes open.

One of the best-known examples of universal
jurisdiction is provided by the CAT. The Pinochet
case has highlighted the vast potential of this prin-
ciple. Former Chilean President Augusto Pinochet,
who had come to the United Kingdom for a medical
visit, was arrested and faced extradition to Spain
until he was sent back to Chile on humanitarian
grounds after a forced stay of many months in
his host country. As the commander-in-chief of
the Chilean armed forces during the time of his
dictatorship, he was charged with mercilessly
hunting down all political opponents of his rule
and subjecting many of them to brutal forms of
physical mistreatment (ie torture). Indeed, the
CAT sets forth a duty for states to establish their
jurisdiction over the crime of torture without any
regard for the place of the commission of the crime
if the alleged offender is found in their territory
and they do not extradite him (Article 5(2)).2°
This acknowledgement of the universal principle
is typical of the numerous treaties based on the
legal proposition ‘to try or to extradite’ (‘aut dedere,
aut prosequi’)~" which have been concluded above

all for the purpose of combating terrorism.28 All



of these treaties may be classified as treaties for

the protection of human rights since terrorist acts
are essentially directed against the life and limb

of innocent human beings outside a situation of
armed conflict. We need refer, in this connection,
only to a few of these treaties, in particular the
Convention on the Prevention and Punishment of
Crimes against Internationally Protected Persons,
including Diplomatic Agents,2” the International
Convention against the Taking of Hostages,2“ and
the International Convention for the Suppression of
Terrorist Bombings.2! All of these conventions seek
to establish such a tight network of obligations that
not a single one of the acts summarily indicated

in their titles and more precisely circumscribed

in their operative provisions goes unpunished.

One may call their status of ratification fairly im-
pressive.22 It is difficult to say, though, whether in
practice they have yielded all the results expected
of them. In many cases, the agreement which states
have reached to ban by all means certain forms of
violent attack is overshadowed by political sympa-
thy for the motives of the perpetrator(s). In such
circumstances, it cannot be expected that the legal

mechanisms will operate smoothly.



It is one of the big questions which to date remain
unresolved whether universal jurisdiction exists
for all of the offences which the international
community has taken to calling ‘international
crimes’. It is well known that the first list of such
crimes, which was contained in the Charter of the
International Military Tribunal at Nuremberg,
comprised three classes, namely, crimes against
peace, war crimes, and crimes against humanity,
the latter group being linked to war crimes and not
being recognized as a class on a level of parity with
the other two. Currently, the most authoritative
list can be found in the Rome Statute of the ICC,
which enunciates four groups of crimes, namely
genocide, crimes against humanity, war crimes,
and the crime of aggression. There is broad inter-
national agreement to the effect that this is indeed
a complete inventory of the most atrocious acts
that adversely affect human rights. It has already
emerged that crimes against humanity will in the
future take centre-stage in international criminal
prosecution.?2

Curiously enough, the international community
has refrained from clearly setting forth the univer-
sal principle for all of these crimes. Even the ICC

has not been vested with automatic jurisdiction



for their prosecution.2# According to Articles 12
and 13 Rome Statute, certain conditions must be
met for the jurisdictional clauses to take full effect.
The fact alone that the state of custody of a suspect
1s a party to the Statute does not entitle the Court
to commence proceedings. Rather, its jurisdiction
depends on either the state in the territory of which
the crime was committed or the state of nationality
of the suspect having accepted the Statute. This
extreme caution of the drafters puts the statement
in the preamble to the Statute according to which
‘it 1s the duty of every State to exercise its criminal
jurisdiction over those responsible for interna-
tional crimes’, seriously in doubt.2> Such doubts
are strengthened by a close look at the different
offences.2®

The Genocide Convention does not establish
universal jurisdiction for the prosecution of the
crime of genocide, despite the fact that genocide
1s the most horrendous form of attack on human
values.2” In a carefully drafted clause (Article VI),
it provides that genocide shall be tried by a compe-
tent tribunal of the state in the territory of which
the act was committed, or by an international
penal tribunal ‘as may have jurisdiction with re-

spect to those Contracting Parties which shall have



accepted its jurisdiction’. This formula was orig-
inally meant to exclude universal jurisdiction.22
But in legal doctrine it was soon pointed out that
Article VI did not do away with the other grounds
of jurisdiction recognized by general international
law, in particular the personality principle, the
effects principle, and the protective principle. Later,
the Eichmann judgment of the Supreme Court of
Israel even went one step further by arguing that,
because of its abhorrent character, genocide must
be prosecutable in accordance with the universal
principle.2? In recent years, the applicability of the
universal principle to genocide has been affirmed
by the IC].2° In fact, a restrictive reading of Article
VI does not divest it of any substance. Article VI
may be construed—in perfect harmony with the
plain meaning of its terms—in the sense that it
deals with no more than the duty to prosecute
genocide, without specifying the conditions under
which genocide may be prosecuted.?! This reading
of the jurisdictional clause now enjoys universal
support inasmuch as it corresponds to the inherent
logic of the system which has taken shape for the
repression of ‘international’ crimes, ie, of crimes
which affect the interests of the entire interna-

tional community. The application of universal



jurisdiction is one of the main tools in that battle.
If, however, universal jurisdiction did not apply to
genocide, the whole system would lose its most sig-
nificant signpost.2

Concerning crimes against humanity,*> the sec-
ond class of crimes listed by the Rome Statute, no
general international treaty exists apart from that
Statute itself. The international community has
produced only a number of specific international
instruments that deal with certain crimes enunci-
ated by the Statute. Thus slavery, a practice which
has been combated by treaty law since 1814,%% has
found its regulation in the Slavery Convention of
192622 and two additional treaty instruments;*°
torture became the subject matter of a separate
instrument in 1984; the General Assembly adopted
at its 61st session the International Convention for
the Protection of All Persons from Enforced Disap-
pearance;*’ and lastly apartheid was proscribed by
the International Convention on the Suppression
and Punishment of the Crime of Apartheid.* Other
offences mentioned in the Rome Statute, how-
ever, remain rather controversial. Thus, it would
be somewhat bold to suggest that ‘deportation
or forcible transfer of population’ (Article 7(1)(d)

Rome Statute) is solidly founded on international



consensus. However, this innovation through a
deliberate act of law-making by treaty is to be unre-
servedly welcomed.

Of all the four examples referred to in the preced-
ing paragraph, torture and enforced disappearance
are clearly subject to universal jurisdiction, as
pointed out earlier. The other two crimes, however,
have a status which may be adequately described as
unsettled. The clause of the Slavery Convention
dealing with criminal jurisdiction (Article 6) was
framed at a time when the international commu-
nity had not yet reaped sufficiently broad experi-
ences in respect of the universal principle. The
relevant sentence, according to which states parties
‘undertake to adopt the necessary measures in
order that severe penalties may be imposed’, does
not specifically address the issue of jurisdiction to
prosecute, and Article 3(1) of the Supplementary
Convention is marred by the same lack of clarity.
Lastly, it is a well-known fact that the Apartheid
Convention, which contains the most rigorous
jurisdictional clause providing for universal juris-
diction (Article IV(b)), has never been ratified by
any state of the Western group.?” To date, its accep-
tance among the international community remains

significantly low.2Y Additionally, the Apartheid



Convention has had little, if any, impact in practice.
It would appear, above all, that it was never applied
by the so-called ‘frontline’ states, which on the
political level continually attacked South Africa, but
which on the level of economic exchanges consis-
tently cooperated with their southern neighbour,
who during the time of the apartheid regime was
and today still is the only important industrial
power in the whole of southern Africa. It might be
argued today that by ratifying the Rome Statute all
states parties have accepted apartheid as a crime
entailing universal jurisdiction. Indeed, apartheid
has been included as a crime against humanity in
Article 7(1)(j) of the Statute. Pursuant to the princi-
ple of complementarity, the jurisdiction of the
International Criminal Court (ICC) goes hand in
hand with the jurisdiction of domestic courts.
Before the ICC can initiate prosecution, it must first
give the competent domestic courts the opportu-
nity to exercise their right to deal with an alleged
case of criminal wrongdoing within the scope of the
Rome Statute. However, the inclusion of apartheid
in the list of crimes against humanity does not
mean that the traditional rules on jurisdiction have
been done away with. In principle, jurisdiction of

domestic courts under the Rome Statute depends



primarily on either a territorial or a personal con-
nection. Article 25(4) is a clear indication in that
direction.?! Consequently, the few examples given
do not support the conclusion that every stateis
entitled to commence criminal proceedings against
anyone charged with a crime against humanity,
irrespective of the specific nature of the crime and
irrespective of the place where it allegedly was
committed.2< In its resolution on the issue adopted
at 1ts Krakow session in 2005 (section 3(a)), the
Institut de droit international stressed that univer-
sal jurisdiction may be exercised ‘over international
crimes identified by international law as falling
within that jurisdiction’, thus specifically requiring
the recognition by the international community of
the particular procedural aspect of universality as a
second element.22 Significantly enough, in 2003
Belgium was compelled to abandon its extremely
expansive legislation on universal jurisdiction.>#
Likewise, in 2009 Spain restricted the scope of its
Ley Organica del Poder Judicial (Article 23(4)) by
introducing the requirement of a domestic link-
age.”> After arrest warrants had been issued against
leading Chinese politicians, Spain, in February
2014, narrowed down even further the clause on

universal jurisdiction by requiring that the crime in



issue must have been directed against a Spanish
citizen or a foreigner living permanently in Spain.2®
In Germany, the Federal Prosecutor has to date
shied away from putting into operation the simi-
larly ambitious Code of crimes against interna-
tional law,2” relying on the principle of subsidiarity
as it 1s enshrined in the German Code of criminal
procedure.2%

Concerning war crimes, the legal position is
different, due to the wise political leadership ex-
ercised by the International Committee of the Red
Cross (ICRC).22The four Geneva Conventions of
1949 each contain a clause which is literally the
same in all of them, according to which allegations
of grave breaches of the applicable norms must be
looked into by the competent territorial state (I:
Article 49; II: Article 50; III: Article 129; IV: Article
146). States are even under the obligation to search
for persons responsible for such breaches and to
bring them, if found, before their own courts. Ad-
ditional Protocol I of 1977 extended that obligation
to the new grave breaches set forth therein (Article
85). As pointed out by authors who sought to verify
the real significance of these clauses, little heed was
paid by states to their duties during the first four

decades of the existence of the Geneva Conven-



tions®Y so that the customary law character of the
inherent proposition ‘aut dedere aut judicare’ may
seem doubtful.®! It was only after the outbreak of
the wars in the former Yugoslavia that third states
started bringing to trial persons involved in atroci-
ties who afterwards had moved to other European
countries.®2 Currently, it is being debated whether
the jurisdictional clauses of the four Geneva
conventions are subject to the principle of comple-
mentarity or subsidiarity in the same way as the
jurisdiction of the ICC according to Article 17 of
the Rome Statute.®? Lastly, it should also be noted
that the grave-breaches regime continues not to be
applicable to violations committed in non-interna-
tional armed conflict.%4

It 1s not only lack of goodwill which explains this
shortcoming. The difficulties of conducting a trial
based on facts which occurred far away in another
country or even continent are of a tremendous
magnitude and cannot easily be overcome. No
tribunal in Europe would be able to clarify in an in-
dividual case what happened during the hostilities
in the Great Lakes district in Central Africa. A small
country could not even bear the costs of a proceed-
ing which would imply hearing witnesses from far-

away countries with the help of interpreters. Thus,



until recently, the obligation to institute criminal
proceedings in all instances of grave breaches re-
gardless of the place of the commission of the crime
has largely remained a dead letter.

The crime of aggression, originally included in
the Rome Statute (Article 5(1)(d)), was no more
than a reminder designed to keep the continuity
with the Nuremberg trials, where crimes against
peace were one of the four heads of accusation. It
was specified in Article 5(2) immediately after-
wards that the ICC shall ‘exercise’ its jurisdiction
only after a definition has been hammered out
and agreement has been reached on the conditions
determining the procedural modalities of that
exercise. Amazingly enough, that agreement was
reached at a conference held in Kampala (Uganda)
in June 2010.%2 The definition of aggression set
forth in Article 5bis was essentially taken from the
definition as shaped by the UN General Assembly
in Res 3314 (XXIX), 14 December 1974. A carefully
drafted provision on jurisdiction will come into
force after having been ratified by 30 states, and
only with regard to states having accepted the
corresponding jurisdiction of the ICC. One may
doubt whether a magistrates’ court would ever

have the necessary moral steadfastness to try for-



merly powerful political leaders. But the Kampala
amendment constitutes nonetheless an important
symbolic act. The Nazi clique of Germany’s crim-
inal Nazi dictatorship was rightly put on trial at
Nuremberg. Should any time in the future a similar
configuration arise, the defendants should not go
free for lack of a suitable legal basis carrying their
indictment and possibly conviction. One does not
need to be a prophet in order to predict that for
decades the new crime of aggression will lie dor-
mant. None of the great powers has any interest

in seeing its military actions reviewed within the
framework of an international criminal proceeding
where individuals, even heads of state, could be
made accountable and not just the state as an
abstract entity. Curiously enough, the House of
Lords a few years ago manifested an act of faith in
the customary foundations of the crime of aggres-
sion,2® ignoring all the clues pointing in the oppo-
site direction.®”

In conclusion, it can be said that universal juris-
diction is a highly complex concept, resort to which
should not be blindly advocated. The international
community has shown great reluctance in accept-
ing it. Almost without exception, universal jurisdic-

tion has its roots in conventional instruments. As



the example of aggression makes particularly clear,
states are afraid of granting access to complex
factual situations to judges who either know little
of the contextual background or who may be biased
from the very outset against the alleged perpetra-
tors. Indeed, such fears have solid foundations.
Although it is a general requirement of a fair pro-
ceeding that judges must be independent and
impartial (see, for instance, Article 14(1) CCPR), the
factual situation in many countries differs greatly
from that normative model. Whenever a dictator-
ship comes into power, one of its first concerns is to
streamline the judiciary so that no major political
decision can be challenged. But even in countries
where in principle the rule of law is upheld, judges
can never escape the zeitgeist which links them to
the societies in which they are operating. On the
one hand, universal jurisdiction seems ideally
suited to prevent authors of despicable crimes from
finding safe havens. On the other hand, it subjects
persons who at an initial stage are only alleged
criminals, to the whims and fancies of judiciaries
some of which act as the long arm of the political
power in their countries. In this regard, Judges
Higgins, Kooijmans, and Buergenthal, who wrote a

concurring opinion in the Arrest Warrant case of the



1CJ,%% showed a certain degree of naivety when they
said that ‘charges may only be laid by a prosecutor
or juge d'instruction who acts in full independence
without links to or control by the government’ of
his state.®? In postulating a rule of general interna-
tional law, a jurist must take into account all
conceivable configurations. If and when universal
jurisdiction is affirmed and exists, it may be relied
upon by all states. It is precisely the threat of judi-
cial arbitrariness which to date has prevented states
from being generous in accepting such jurisdiction
which denies to an accused the benefit of the legal
system with which he/she is familiar.”® Writers
who approach this delicate issue exclusively from
the viewpoint of human rights activism, without
reflecting on the possible negative consequences,
act injudiciously and close their eyes to political
realities.”! In any event, the rights of the defence
have an important stronghold: trials may only be
held when the suspect is in the territory of the
forum state.”2 And subsidiarity should be acknowl-
edged as another pre-condition for the exercise of
universal jurisdiction: third states should only be
legitimated to take acts of prosecution if the di-

rectly affected states remain passive.”2



II1 International Prosecution

For the reasons just explained, an international
tribunal brought into being by the international
community is much to be preferred to national
tribunals which are inevitably caught within the
framework of their national culture and political
thinking. Absolute independence of the judges’®
and full guarantees of fair trial”> are the raison

d’étre of the establishment of international judicial
bodies.

A. International Military

Tribunal at Nuremberg

The first international criminal tribunal was the
International Military Tribunal established at
Nuremberg for the prosecution of the major war
criminals of the German Third Reich, the evil
Nazi empire. Its foundation was an international
agreement between the victorious powers—the
United States, France, the United Kingdom, and
the USSR.Z® No participation from neutral states
was provided for, which would have helped the
Tribunal shed the suspicion that it constituted
nothing more than an embodiment of ‘victors’

justice’. Thus, essentially it was a multinational



rather than an international judicial body.”~ Addi-
tionally, the trial suffered from another deficiency
in that its jurisdiction was strictly limited to crimes
committed by German nationals, whereas war
crimes committed by members of the Allied Forces
could not even be touched upon. At the same time
when the Nuremberg Tribunal held its hearings,
massive murderous repression of political oppo-
nents of the regime took place in the USSR. Hence,
the Soviet judge was hardly legitimated to act in
defence of the rule of law. Despite these structural
weaknesses, the trial was conducted fairly, and all
the penalties meted out by the Tribunal, including
the death sentences, were fully deserved by the
accused. The general degree of objectivity of the
Tribunal was demonstrated in particular by the
fact that no fewer than three of the accused were
acquitted.

Having been established after the defeat of
Germany, the Nuremberg Tribunal could not do
anything to prevent the commission of the atro-
cious crimes perpetrated by the Nazi dictatorship.
Thus, the main goal of international criminal
prosecution, namely prevention, could not be
reached. The same can be said of the Tokyo trial,

where the main representatives of imperialist Japan



were made accountable for their criminal conduct
during World War II. In the following years and
decades, it seemed that the concept of international
criminal jurisdiction had outlived itself, given the
prevailing circumstances of the Cold War between
East and West. Attempts to generalize the Nurem-
berg experience failed at the United Nations. The
reference in the 1948 Genocide Convention (Article
VI) to an ‘international penal tribunal’ remained

a dead letter. In 1973 the Apartheid Convention
(Article V) repeated the same formula, but again no
actual steps were taken to establish such a judicial
body. On the whole, it could be assumed that the
grandiose idea of making perpetrators of grave
human rights violations directly responsible under

international law had fallen into obsolescence.

B. Ad hoc tribunals established
by the Security Council

It was the progress of history which made the
international community aware of the truth

that for some historical situations, in any event,
international criminal tribunals were a suitable
instrument of effective suppression and hopefully
also prevention. The ILC worked again on a Code of

Crimes against the Peace and Security of Mankind



as from 1982, after the topic had been provisionally
abandoned in 1954. But during the early 1980s no
one really believed in a positive outcome of these
endeavours. The big change came about in 1990,
together with the demise of socialism as a political
doctrine. For the first time, precisely in that year,
concrete suggestions were made to elaborate,
together with the Code, the statute of an interna-
tional criminal court.”2 A number of exceptional
international occurrences helped pave the way to

a more fruitful outcome of the work that progres-
sively moved away from its traditional slowness.
On 21 December 1988 an American jetliner was
blown up over the Scottish town of Lockerbie, rais-
ing the question of who should try the perpetrators
if it should ever be possible to issue an indictment
against an individual. The defeat of Iraq after its in-
vasion of Kuwait could have ended with the arrest
of Iraqi dictator Saddam Hussein, but there was no
international body that could have charged him
with the crime of aggression. Only after the US-

led invasion of Iragin 2003 was Saddam Hussein
arrested, put on trial, and eventually executed.”®
The wars in the former Yugoslavia, which started
in 1991, soon became known to the whole world on

account of their brutality and disregard of all ap-



plicable rules of humanitarian law. For a long time,
the international community remained essentially
passive, contenting itself with sending peacekeep-
ing forces to the embattled zones, forces which had
no mandate to put an end to the massive violations
of human rights by both sides, in particular by the
Serbian forces. Lastly, the Caribbean countries,
which felt overwhelmed by drug-related crime,
strongly supported all initiatives for the establish-
ment of an international criminal court.2?

Against this background, and fully aware of its
disastrous handling of the Yugoslav crisis, the Secu-
rity Council decided to establish the International
Criminal Tribunal for the former Yugoslavia (ICTY).
SC Res 808, 22 February 1993, made the determina-
tion of principle, requesting the Secretary-General
to work out the details. SC Res 827,25 May 1993,
thereafter took the definitive step by adopting the
report of the Secretary-General which contained
the Statute of the ICTY.2! In the following year, by
SC Res 955, 8 November 1994, the Security Council
brought into being the International Criminal Tri-
bunal for Rwanda (ICTR), a move which was again
prompted by the recognition that the international
community had failed to respond adequately to the

threat of genocide which had visibly loomed over



Rwanda many months before it actually material-

ized .22

C. International Criminal Court

The establishment of these ad hoc tribunals pre-
pared the ground for the creation of the ICC.22 Since
the two judicial bodies had successfully stood their
first tests of reality, it seemed not only possible but
entirely feasible to broaden the experience thus
acquired by setting up a criminal tribunal with
comprehensive jurisdiction for all classes of inter-
national crimes. Obviously, this could not be
effected again by a resolution of the Security
Council. The Security Council is empowered to
maintain and restore international peace and
security but it can make use of these powers only in
a situation where there is, at a minimum, an actual
threat to peace and security. It would by far exceed
its area of competence if it decided to set up perma-
nent new institutions with a mandate to combat
abstract dangers that could arise even outside a
context of international peace and security. In the
former Yugoslavia, and in Rwanda, massive distur-
bances of public order had prevailed. In the former
Yugoslavia, these disturbances undoubtedly had an

international character since the former compo-



nent units of the Socialist Federal Republic of Yu-
goslavia had been recognized by the international
community as sovereign states. In Rwanda, it was
the fact of the genocide which imprinted an inter-
national hallmark on the situation prevailing in the
country. In both instances, it was felt necessary to
set up an international mechanism of criminal
prosecution in order to bring the hostilities to a
formal closure and to consolidate peace. Article 41
UNCh grants the Security Council a broad margin of
discretion as to the appropriateness of the measures
required for the restoration of a peaceful situation.
The Security Council is under no obligation to stop
its intervention as soon as actual hostilities have
ended. But an ICC with comprehensive jurisdiction
over all kinds of international crime does not pri-
marily serve the cause of international peace and
security. It is designed generally to protect human
rights through the preventive effect which is ex-
pected to attach toits judgments. There is certainly
a partial overlap but the mandate of the ICC as
outlined in the Rome Statute 1s much wider, both
ratione territorii and ratione temporis, than the
mandate of the two ad hoc tribunals established by
the Security Council. It was therefore necessary to

resort to the traditional technique of treaty-making



—with the great disadvantage that any state could
evade membership just by refusing to ratify the
Rome Statute. On the other hand, the great advan-
tage of the new legal technique is that the crimes
concerned have now been provided with a firm and
unchallengeable legal basis. Contrary to the ad hoc
tribunals established by the Security Council, the
ICC is not limited to prosecuting offences recog-
nized as such in customary international law. The
Rome Statute is a substantive and not only a
jurisdictional instrument fully satisfying the
requirements of the proposition nullum crimen sine
lege.£4

It is well known that among all the opponents of
the Rome Statute the United States had embarked
on a path not only of distancing itself from the ICC
by ‘unsigning’ the Rome Statute which President
Clinton had signed on the last day of his term of
office (31 December 2000),%> but of actively com-
bating it,2° even attempting to bring pressure to
bear on third states by concluding agreements
with them that provide for non-surrender of their
mutual nationals to the ICC.27 Although the Rome
Statute entered into force on 1 July 2002, the battle
for the ICC is not yet over. The fact that the United

States stays aloof from it, and that consequently



China and Russia will for the time being do the
same, cannot but negatively affect its authority.22
The United States obtained an important victory
in prompting the Security Council to adopt SC
Resolution 1422 (2002), according to which for a
period of one year (starting 1 July 2002) the ICC
was requested not to take measures of prosecu-
tion against nationals of states parties not having
ratified the Rome Statute if the acts in issue relate
to an operation established or authorized by the
United Nations.2? In the following year, the Secu-
rity Council again addressed a similar request to the
ICC.22 However, after the inhumane treatment of
the prisoners in the Abu Ghraib prison in Iraqg had
come to light, it became impossible to find suffi-
cient support for such a guarantee of immunity
which could have been interpreted as open encour-
agement for criminal brutality.

The original rejection of the ICC by the United
States has considerably softened over the years.?1
In 2005 it did not oppose a draft resolution tabled
in the Security Council that provided for the re-
ferral of the situation in the Sudanese province
of Darfur to the Prosecutor of the ICC.22In 2011,
going one step further, the United States positively

agreed to referring the situation in Libya to the



ICC, a decision which was taken unanimously by
all the members of the Security Council.?2 Thus,
a situation of tolerance has come about where
the United States views the ICC at least as a useful
instrument as long as its own interests are not di-
rectly affected.”4

Whereas the Statute of the ICTY as well as that
of the ICTR provide for jurisdiction to prosecute
individual breaches of the applicable standards of
humanitarian law, the ICC has not been conceived
of as an institution designed to engage in such
exercises where isolated acts would become the
subject matter. Rather, the ICC is called upon under
Article 8 of its Statute to pronounce on war crimes
‘in particular when committed as part of a plan
or policy or as part of a large-scale commission
of such crimes’. Thus, only in cases of particular
significance might the ICC try a person whose
criminal conduct was not enmeshed in a general
pattern. The ICC will be placed under the principle
of subsidiarity or complementarity (Article 17). It
is expected to step in after the normal mechanisms
are shown to have failed, in spite of the wide reach
of the principle of universal jurisdiction. Indeed,

the ICC would simply be over-burdened if it had to



look into each and every charge of violation of hu-
manitarian law.

Very rarely will the Nuremberg or Tokyo situation
recur in the sense that a country has been com-
pletely defeated and that its entire leadership
can be put on trial for war crimes systematically
committed during a preceding armed conflict.
Consequently, international prosecution of war
crimes remains largely dependent on cooperation
by states for purposes of surrender of indicted per-
sons or retrieval of documentary evidence. Events
in the former Yugoslavia have amply demonstrated
that the requisite assistance is not automatically
forthcoming, notwithstanding existing legal
commitments. Antonio Cassese, the former Pres-
ident of the ICTY, has compared his institution to
‘a giant without arms and legs’.2> Although this
observation may seem somewhat exaggerated,
the dilemma can hardly be denied. All the crimes
falling within the scope of jurisdiction of an inter-
national criminal tribunal constitute essentially
state crimes, involving not only the individual
under indictment, but the entire state machinery.
Therefore, reluctance to cooperate with an inter-
national criminal tribunal must be viewed as an

almost natural attitude of a state involved 1n such



criminal practices. The refusal of Sudan to support
the ICC in giving effect to the prosecution against
the members of its administration identified in the
report of the International Commission of Inquiry
sent to the province of Darfur in early 2004°%is

a telling example. Nonetheless, there is no other
avenue available. Despite all the foreseeable diffi-
culties, the establishment of the ICC has not only
strengthened humanitarian law, but also means a
considerable gain in objectivity by better ensuring
equality before the law.2”

In any event, however, the ICC finds itself still at
the preliminary stage of its work. The Rome Statute
entered into force on 1 July 2002.28 Ten years later,
it had handed down only one judgment in the case
of the Congolese military leader Thomas Lubanga
Dyilo, against which an appeal is pending.2” Since
the ICC does not conduct trials in absentia (Article
63 Rome Statute), it becomes fully operative in
a case only after a suspect has been surrendered
to it. Six persons seem to be currently (February
2014) held in the detention centre of the ICC in The
Hague. Four country situations (Democratic Repub-
lic of the Congo, Uganda, Central African Republic,
and Mali) have been brought under its jurisdiction

by the responsible governments themselves, "



two investigations were opened proprio motu by
the ICC upon a request by its Prosecutor (Kenya and
Cote d'Ivoire), and two investigations result from
the referrals by the Security Council which were
already mentioned (Sudan and Libya). Additionally,
eight preliminary examinations are being carried
out. But notwithstanding the valuable efforts by
the new Prosecutor to instill more dynamism into
the ICC, concerns are growing. No less than 12
arrest warrants remain outstanding. On 5 Sep-
tember 2013, the Kenyan Parliament approved a
motion to withdraw from the Rome Statute, which
is possible under the withdrawal clause of Article
127 (but cannot affect pending proceedings). The
move by Kenya reflects a deep-seated resentment
by many political circles in Africa which feel that
the ICC has focused its activity on Africain an
unbalanced way. %! At an African Union meeting
in Addis Ababa, Ethiopia, on 12 October 2013 the
Kenyan President Mr Kenyatta urged African states
to withdraw en masse from the ICC.1%2 The ICC will
have to show even more convincingly than during
its first decade that it belongs to the entire interna-
tional community and cannot be rejected as a tool
of neo-colonial ambitions. It is almost self-evident

that its proceedings must be conducted in con-



sonance with internationally recognized human
rights standards (Article 21(3) Rome Statute).193
Nonetheless, as long as the three most powerful
permanent members of the Security Council refrain
from ratifying the Rome Statute its standing will

inevitably remain precarious.t%*

D. Hybrid criminal tribunals'?>

Criminal tribunals of a hybrid character, composed
of both national and international judges, may
constitute a better mechanism than reliance either
on national courts pursuant to the principle of uni-
versal jurisdiction or on truly international courts.
Such hybrid courts may sit in the country where
the offences underlying the prosecution were
committed. Thus, the defendants will be made
accountable within the social environment where
the crimes occurred. It will therefore be difficult to
castigate the exercise of jurisdiction by such courts
as a manifestation of neo-colonial arrogance. Ad-
ditionally, such courts cost only a fraction of the
expenditure incurred for the ICC. Witnesses do not
have to travel over long distances, and the language
problems will generally also be less dramatic. In
particular, a people having suffered from the in-

justices of a criminal regime can see themselves as



the ‘owners’ of the court and its proceedings. Great
care is generally taken to ensure that the victims
have access to the trials. Thus the meting out of
just retribution may also produce a healing effect
which is likely to reunite a divided nation. Indeed,
self-determination also involves the right to make
the rulers of the past accountable for their criminal
conduct. It may well be that hybrid tribunals, es-
tablished with the assistance of the United Nations,
will become a model that constitutes a viable alter-
native to the ICC.

Four hybrid tribunals deserve to be described in
greater detail. The first of these was the Serious
Crimes Unit, tasked with prosecuting grave crimes
committed in East Timor (Timor Leste) during the
transitional stage from 1 January to 25 October
1999. When the United Nations brought into being
the UN Transitional Administration in East Timor
(UNTAET), it demanded at the same time that the
persons responsible for those crimes be put on
trial.19® Basing itself on that decision taken under
Chapter VII UNCh, in 2000 UNTAET established
the Serious Crimes Unit, a judicial body. The Special
Panels of Serious Crimes operating within that
framework each consisted of two international

judges and one East Timorese judge. After the



independence of the country on 20 May 2002, the
Serious Crimes Unit became a joint undertaking of
the United Nations and the new state. In May 2005
it concluded its work. 392 people had been indicted,
85 were convicted and 2 acquitted.22” It has been
reported that Indonesia did not cooperate. In no
case of a conviction did it execute the judgment. In
fact, the tribunal was empowered to conduct trials
in absentia, which eventually proved to be of no
diar] .20

The Special Court for Sierra Leone,'“2 mandated
to prosecute persons who bear the greatest re-
sponsibility for serious violations of international
humanitarian law and Sierra Leonean law com-
mitted in the territory of Sierra Leone since 30
November 1996, goes back to Security Council
Resolution 1315 (2000) of 14 August 2000, which
made the basic determination on its creation, but it
was founded on an Agreement between the United
Nations and the Government of Sierra Leone of
16 January 2002 to which the Statute of the Tri-
bunal was annexed.! 1Y Its statutory seat was the
capital of the country, Freetown. In the two Trial
Chambers, each composed of three judges, and
the Appeals Chamber, composed of five judges,

foreign nationals held a majority. The Special



Court comprised not only a Prosecutor’s Office,
the Chief Prosecutor being appointed by the UN
Secretary-General, but also a Defence Office which
was entrusted with ensuring that all the suspects
and accused received adequate legal assistance.
The number of indictees was fairly low (22). At the
end of the day, 17 convictions were pronounced.
The last proceeding was directed against Charles
Taylor, former head of government of Liberia. He
was convicted on 26 April 2012 for assisting the
atrocious conduct of the rebellious forces in Sierra
Leone. The appeals judgment of 26 September 2013
upheld the conviction and confirmed the 50-year
sentence. The trial had been held in The Hague due
to concerns that security might not be guaranteed
in Freetown. The Court closed its doors at the end
of 2013 but was immediately succeeded by a Resid-
ual Special Court entrusted with taking care of the
functions to be discharged even after the formal
closing down of the original Court.t1L

The Special Court for Sierra Leone was not placed
under the direct authority of the Security Council,
but it did not form part of the judiciary of Sierra
Leone either. Therefore, it did not come automat-
ically under the budgetary responsibility of the
United Nations, unlike the ICTY and the ICTR. Fi-



nancing had to be sought from the international
community, ie individual states, and from private
foundations. Fortunately, generous contributions
were made, In particular from Western states, the
United States and the United Kingdom figuring far
ahead in the list of sponsors.112

The hybrid court that currently operates in Cam-
bodia, the ‘Extraordinary Chambers in the Courts
of Cambodia’ (ECCC), took a long time to come into
existence.l2 In 1997 the Government of Cambo-
dia, on its own initiative, asked the United Nations
to assist it in the establishment of a judicial body to
prosecute the main leaders of the Khmer Rouge. But
only six years later, in May 2003, could an agree-
ment between the United Nations and Cambodia
be finalized.*1 The actual establishment of the
ECCC was again delayed. The judges were sworn
in on 3 July 2006, and they held their first session
in May/June 2007. Four cases—some of them with

several defendants—appeared on the agenda of the

ECCC.112 The first case came to an end when on 3
February 2012 the Supreme Court sentenced Guek
Eav Kaing alias Duch, director of the Khmer Rouge
detention centre in Phnom Penh, to life imprison-
ment. Life imprisonment has also been requested

in proceeding 002 against two former high-ranking



office holders of the Khmer Rouge regime, Khieu
Samphan and Nuon Chea. In cases 003 (two sus-
pects) and 004 (three suspects) investigations are
continuing. To date, the names of those persons
have not been revealed.

The ECCC have many features that distinguish
them from the other hybrid tribunals. They are
domestic courts with international participation.
In contrast to the composition of the Special Court
in Sierra Leone, the Chambers are characterized
by a majority of Cambodian judges (three against
two in the Trial Chambers, four against three in the
Supreme Court Chamber). Two Co-Prosecutors of
equal rank have been assigned to the ECCC. Cambo-
dia is obligated to finance the bulk of the operations
of the ECCC, but has made an appeal for financial
assistance from the international community.

The United Nations shall cover the expenditure

for the international elements of the ECCC and for
defence counsel. Some concerns have been voiced
that because of the strong national element in the
structure and composition of the ECCC a fair trial
might not be secured as prescribed by international
standards. However, a Defence Support Section has
been institutionalized to provide for equality of the

accused with the prosecution. Thus, the preoccupa-



tion rather was that the ECCC would be too lenient
vis-a-vis those who bear the main responsibility for
the genocidal events that took place in Cambodia
from April 1975 to January 1979, a preoccupation
which eventually was not borne out by the facts.
The extensive waiting period before the actual
commencement of the work of the ECCC provides
indeed ample proof for the reluctance of Cambo-
dian society to try their former leaders. Amnesties
that have been declared by former governments
may also become a stumbling block for the work
of the ECCC. Currently, no final assessment is
possible. 11

The Special Court for Lebanon (STL) goes back to a
request by the Lebanese Government to the UN for
assistance in the establishment of a tribunal of an
international character mandated to inquire into
the bomb attack of 14 February 2005 against Prime
Minister Rafig Hariri, in which 23 other persons
also died. The Lebanese Government felt that with-
out outside support it would not be able to clarify
the background of that attack, given the high-
running political tensions in the country. An indict-
ment against the four main suspects, identified by

their names, was released on 2 August 2013. They



are all at large. However, the STL 1s empowered to
conduct trials in absentia.ll”

An Agreement for the establishment of the STL
was negotiated between Lebanon and the UN and
signed by the two partners. It was then annexed to
SCRes 1757 (2007) 30 May 2007. But it could not
be ratified since the Lebanese Parliament refused
its approval. Circumventing this stumbling block,
the UN Secretary-General decided to bring the STL
into operation on the basis of SCRes 1757 (2007)
and the annexed statute. The STL was inaugurated
on 1 March 2009. In two decisions of its Trial and
its Appellate Chamber, the STL has confirmed
that it relies on an unchallengeable legal basis.1 12
Given the dangers threatening the STL in Beirut,
it was further decided to carry out the main oper-
ations in the Netherlands (on the outskirts of The
Hague), opening only a small office in Beirut.2 12
Besides the main case, the STL has a small number
of connected cases on its agenda. Since Lebanon
finds itself at the brink of civil war, it can hardly
be expected that the proceedings will move onin a
climate of sober objectivity, notwithstanding the
strenuous efforts of prosecutors and judges to abide
strictly by the rule of law.



IV A Summary Balance Sheet
of the Ad Hoc Tribunals

The ICTY and the ICTR, since they have now been
in operation for more than a decade, may already be
assessed on the contribution they have made to the
cause of human rights. In this regard, two aspects
need to be considered. The effectiveness of the two
tribunals must be examined, but it is no less inter-
esting to inquire whether their functions have been
discharged in full conformity with the require-

ments of the rule of law.

A. Authority of the Security Council

In the first place, the question arose whether the
Security Council was empowered to establish judi-
cial bodies for the prosecution of genocide, war
crimes, and crimes against humanity. The defence
in one of the first cases, the Tadic case, argued that
Chapter VII of the UN Charter did not confer such
far-reaching authority on the Security Council. In a
carefully drafted and entirely persuasive decision of
its Appeals Chamber of 2 October 1995,22% the
ICTY, however, rejected all of these objections. It
held that Article 41 UNCh provided a sufficient legal



basis for its establishment, that among other mea-
sures the creation of a judicial body, too, was
permissible, and that in the circumstances a resolu-
tion of the Security Council could be equated with a
‘law’ as generally required by human rights
instruments for the establishment of a criminal
tribunal. 22! Yet one difficulty remains. It is cer-
tainly true that criminal prosecutions may be
necessary in order to restore peace in a country
ravaged by war. On the other hand, a post-conflict
regime cannot continue forever. At some point
normality must return. This 1s an issue which the
Appeals Chamber did not have to address back in
1995 but which became ever more urgent as time
went by. Generally, the ICTY has become aware of
the actual time constraints. According to the com-
pletion strategy approved by the Security Council
for both ad hoc tribunals in August 2003,122 inves-
tigations were to be completed by the end of 2004,
all trial activities at first instance by the end of
2008, and all of the work in 2010. However, this
time schedule could not be maintained inasmuch as
two of the most wanted fugitives, Ratko Mladic¢ and
Goran Hadzic, could be arrested at a late stage only
and are kept detained in The Hague. According to

current estimates, the trial phase will last until July



2016. Afterwards, the defendants may challenge
their convictions by the remedy of appeal. In order
to bring pressure to bear on the ICTY, the Security
Council decided to create a new ad hoc institution,
the International Residual Mechanism for Criminal
Tribunals.122 Its task will be to continue the juris-
diction, rights and obligations and essential
functions of the ICTY as well as of the ICTR, in
particular by handling any appeals proceedings.
Additionally, many cases of low-level or mid-level
suspects have been transferred to the competent
national institutions pursuant to Article 11bis of
the Rules of Procedure and Evidence. Specifically for
that purpose, in January 2005 a War Crimes Cham-
ber was established in Bosnia-Herzegovina as a
component element of the State Court. This War
Crimes Chamber, which started its work in March
2005, also has the nature of a hybrid tribunal. At the
initial stage, its sections are composed of two inter-
national judges and one national judge. Like the
ECCCin Cambodia, the War Crimes Chamber is fully
integrated into the Bosnian judicial system. To date,
little 1s known outside Bosnia about its actual prac-

tice 124



B. Customary nature of

international criminal law

Another focal issue is the legal foundations of the
crimes within the jurisdiction of the ICTY and the
ICTR. The Security Council proceeded on the
premise that it was empowered to bring into being a
judicial body, but it never thought of creating new
substantive rules establishing offences for which
individuals may directly incur criminal responsibil-
ity under international law. Such legislative
authority would not have been covered by Article
41 UNCh. Conceiving of the Security Council as a
body competent to enact substantive criminal law
would have been all the less acceptable since the
rule nullum crimen, nulla poena sine lege belongs to
the core elements of criminal justice in consonance
with the rule of law. The ICTY was mandated to
prosecute persons who had committed crimes since
1991, well before the date of its establishment.
Since the nullum crimen rule forbids retroactive
legislation, the Security Council had to assume that
all of the offences listed in Articles 2 to 5 of the ICTY
Statute and Articles 2 to 4 of the ICTR Statute were
recognized as crimes under customary interna-

tional or treaty law.122 No doubts could be enter-



tained as to the punishable character of genocide
and the grave breaches listed in the four Geneva
Conventions of 1949 and in Additional Protocol I of
1977 (Article 85). It was far less obvious that other
violations of the laws or customs of war and crimes
against humanity had reliable bases in general
international law. Only rarely have the judges
rejected charges brought by the prosecution as
lacking a basis in customary law.12% An extensive
discussion was devoted to the question of whether
command responsibility as recognized with regard
to international armed conflict was a legal concept
that could be resorted to in internal conflict too.
Eventually, this question was answered affirma-
tively.12” In three cases, however, the ICTY came to
a negative conclusion. It denied that the vague
concept of ‘violence to life and person’ had a valid
legal basis in customary international law, 22 it
rejected the concept of ‘indirect co-perpetration’ as
opposed to joint criminal enterprise’12Z and it held
that the concept of ‘deportation’ could not be ex-
tended to include the transfer of people beyond
‘constantly changing frontlines’.12Y However, in the
case of Galic German judge Wolfgang Schomburg
remained isolated with his opposition against the

holding by his colleagues that the crime of spread-



ing terror among the civilian population lacked a
foundation in international customary law. 121 It
should be added that a lively debate has set in
regarding the customary basis of joint criminal
enterprise as a form of offence which has enormous
advantages for the prosecution and may therefore

bring it onto a slippery slope.222

C. Non-international armed conflict

The most serious doubts arose in connection with
violations of the rules applicable to non-interna-
tional armed conflict. The ICTY Statute does not
mention such violations as punishable offences,
but the ICTR Statute does so quite openly: Article 4
bears the heading ‘Violations of Article 3 common
to the Geneva Conventions and of Additional Proto-
col IT. Yet neither common Article 3 (of 1949) nor
Additional Protocol II (of 1977) declare in any way
whatsoever that acts contrary to the legal regime
governing internal armed conflict shall entail
criminal responsibility of the responsible actors.

At the Geneva Conference of 1949, which drafted
common Article 3, no suggestion was made to that
effect. The official commentary of the International
Committee of the Red Cross does not contain any

reference to criminal sanctions. Probably, since



the introduction of the new regime was utterly
controversial, common Article 3 would not have
received the necessary approval if it had been
complemented from the very outset by a provision
establishing penal consequences..?2 Likewise, a
provision on grave breaches is conspicuously ab-
sent from Additional Protocol II. While Additional
Protocol I ties in with the regime provided for in
the four 1949 Conventions which it is designed to
complement, this was a clear message to the effect
that the participating states did not wish to see
their sovereign freedom in handling internal con-
flicts restricted by a tight system of international
responsibility.

This might have seemed to block any prosecution
of violations of the rules governing non-interna-
tional armed conflicts, but the ICTY and the ICTR
did not hesitate to conclude that the dividing line
between international and non-international con-
flicts had been blurred over the course of time and
that sufficient practice had accumulated to support
the punishment of authors of grave breaches of the
applicable legal regime, irrespective of the nature of
the conflict at hand. In the Tadic case (Jurisdiction),
the ICTY held that:



customary international law imposes criminal liability
for serious violations of common Article 3, as supple-
mented by other general principles and rules on the
protection of victims of internal armed conflict, and for

breaching certain fundamental principles and rules re-

garding means and methods of combat in civil strife.124

It goes without saying that the ICTR had to follow
this precedent in order to maintain consistency
within the system of prosecution established by the
Security Council. Indeed, in Akayesu>> it adhered
to the Tadic doctrine, stating that it found the rea-
soning of the ICTY Appeals Chamber ‘convincing
and dispositive of the issue’.22° Since that time, the
issue has indeed been considered as closed by the
two ad hoc tribunals.22” This has not prevented
voices in legal doctrine from expressing dissent, ar-
guing that the materials relied upon by the Appeals
Chamber in the Tadic case did not really seem to

corroborate what they were made to say.l28

D. Amnesties

One of the big problems the ICC will have to deal
with is the granting of amnesties by the national
state of an accused person. Neither for the ICTY nor
for the ICTR has there been any need to pronounce

on this issue, since the successor states of the for-



mer Yugoslavia as well as Rwanda have refrained
from enacting any amnesties. Logically, it would
seem to follow from the concept of international
prosecution that the state of nationality has no
right to block or impede proceedings conducted
on behalf of the international community. This

is indeed the argument relied upon by the Special
Court for Sierra Leone in the case of Kallon and
Kamara where, by a preliminary ruling of 13 March
2004,12% it rejected the motion challenging the
jurisdiction of the Court because of an amnesty
that had been granted by virtue of a peace agree-
ment between the rebel movement RUF and the
Government of Sierra Leone. The Court argued
that, where jurisdiction is universal, a state cannot
deprive other states of their right to prosecute the
offenders. Likewise, the IACtHR has developed a
doctrine according to which no obstacles may be
raised against the duty to punish the perpetrators
of (serious?) human rights violations.22" Yet the
example of South Africa has shown that there may
be other means of reckoning with the past than

to impose punishments on persons found guilty
of committing atrocities.2*! To deny any effect to
an amnesty amounts also to gross interference in

the domestic sovereignty of a state or its power



to shape its foreign policy. It stands to reason, for
instance, that a future peace treaty between Israel
and Palestine will require far-reaching amnesties
for both sides to lay stable foundations of peace
and mutual cooperation. If any third state was
able to brush aside such clauses, initiating crim-
inal proceedings against persons allegedly guilty
of international crimes, the entire artfully con-
structed edifice of such a peace treaty could easily
be destroyed.

On the other hand, there seems to be broad agree-
ment in the legal literature that blanket amnesties,
by which a dictatorship exonerates itself from any
criminal responsibility before handing over power
to democratic institutions, cannot have any bind-
ing effect on other actors authorized under interna-
tional law to initiate criminal proceedings.142

However, it is highly questionable whether
Article 17 Rome Statute provides a sensible an-
swer. According to this provision, an individual
investigation or trial seems to be necessary to
create a bar to the jurisdiction of the ICC. Butina
peace treaty between two states or even in a peace
agreement between a government and a rebel
group, it may be necessary, in order precisely to

attain the objective of peace and security, to declare



a general amnesty.1%2 Such instances should not
be dismissed outright as clearly devoid of any legal
effect. Future case law will have to look for differ-
entiated answers. It is hardly imaginable, in partic-
ular, that an amnesty granted for acts of genocide
will withstand attempts to make the perpetrators

accountable.l%%

E. Pre-trial detention

Another one of the difficulties facing the ICTY,

as well as the ICTR, is the length of time suspects
may have to spend in pre-trial detention before the
proceedings against them actually start. Thus, in
the proceeding against Dragan Nikolié¢,24> the oral
hearings began only in September 2003 although
Nikoli¢ had been apprehended in April 2000; the
Trial Chamber handed down its judgment in De-
cember 2003. The case of Momcilo Kraji$nik14%
gave even more rise for concern: Krajisnik was
arrested in April 2000, but the presentation of the
evidence in public hearing began almost four years
later, in February 2004, and the judgment could be
delivered only on 27 September 2006. Of course,
these considerable time spans are largely explained
by the huge quantities of evidence placed before the

ICTY in cases where a great number of occurrences



in different places had to be clarified. Compliance
with Article 14(4)(c) of the Statute, according to
which the accused has a right to be tried without
undue delay, encounters therefore tremendous
difficulties.t4”

Regarding the ICTR, it was reported that at the
beginning of July 2012 17 persons were held in
custody in its detention facility, waiting for their
appeals proceedings to be completed. Since many
arrests were carried out between 1995 and 2000,
the time spent under detention is considerable. The
last appeals proceedings are expected to be com-
pleted by August 2015.14% In one case, emphasizing
that the rule providing for speedy trial had not been
respected, the Appeals Chamber reduced the life
sentence to 40 years’ imprisonment.2%Z Such delays
affect the reputation of the system of international
criminal jurisdiction which is expected to set an
example of good administration of justice. The
problem of excessive length of proceedings will in-
evitably remain with the ICC notwithstanding best
efforts engaged in shortening the proceedings. This
is a structural problem of international criminal ju-
risdiction and has even affected the practice of the

hybrid tribunals as pointed out above.



F. Reparation for persons

erroneously prosecuted

An unresolved problem is reparation for persons
erroneously prosecuted. The statutes of the two ad
hoc tribunals do not address this issue. According
to Article 14(6) CCPR, any person who is a victim
of a ‘miscarriage of justice’ shall be compensated
‘according to law’, which means that the CCPR
enjoins states parties to enact domestic legislation
for that purpose. A famous case in this regard is the
case of the Kupreskic Brothers, two of whom were in
custody in The Hague for four years before being
acquitted by the ICTY. Thereafter, they demanded
financial compensation, a claim which generated
confusion and does not seem to have been satis-
fied.129 In the case of Rwamakuba, the defendant
had to spend almost eight years before being
acquitted. His request for compensation was dis-
missed in view of the lack of any legal basis for that
purpose.l>1 It stands to reason that a judicial body
established by the United Nations should comply
with the judicial guarantees as they are laid down
in the human rights treaties established under the
auspices of the world organization. Otherwise, its

authority would be gravely affected.’>2



G. Statistics

Both the ICTY and the ICTR are relatively small
institutions. Originally, the ICTY, composed of 11
judges, was made up of just two Trial Chambers and
one Appeals Chamber, and the same configuration
was chosen for the ICTR. In view of the increasing
workload, the ICTY Statute was amended by the
Security Council 19 times,~>2 and the ICTR Statute
was also adapted more than a dozen times to the
exigencies of the situation. Both institutions were
made up of three Trial Chambers—trial work at the
ICTR was terminated in 2012—while there is still
just one Appeals Chamber, which is shared by the
two tribunals. Corresponding to this extension,

the number of permanent judges was pushed up

to 18 (11 for the ICTR), and furthermore allowance
was made for the addition of ad litem judges, in

the case of the ICTY much earlier than in the case
of the ICTR.12% This strengthening of the judicial
staff made it possible, at the same time, to provide
for the splitting of the Trial Chambers into sections
of three judges, each of which may discharge the
functions of a Trial Chamber. In this fashion, it may
be possible to significantly reduce the number of

pending cases.



In spite of all the efforts undertaken with a view
to making the two tribunals more effective, their
balance sheet is far from attracting unrestricted
applause. The latest report of the ICTR, its 18th
Annual Report,1>> reveals that at the end of June
2013 46 persons had been convicted and sen-
tenced, while on the other hand there had been
12 acquittals. The latest acquittals in the case of
two former ministers, Mugenzi and Mugiraneza,
where the ICTR found that genocidal intent could
not be proven,12% were rather controversial. It is
remarkable, however, that among the convicted
there was the former Prime Minister together with
six other ministers. In the case of the ICTY, the
latest report!>” indicates that at the end of June
2013 the proceedings against 136 accused had been
concluded. Out of the 161 that had initially been
charged 69 persons were convicted, and 18 were
found not guilty. Additionally, 13 cases were re-
ferred to national jurisdictions.222

On the whole, this statistical breakdown cannot
be comforting to an observer. It amply demon-
strates the difficulties surrounding trials before
international tribunals. 760 people (not including
consultants, interns and individual contractors)

were currently at the service of the ICTY in Sep-



tember 2013, and its annual budget amounts to
roughly US$125 million. In 2012 the ICC employed
comprehensively 1,044 persons,’ >~ and its budget
for 2014 amounts to roughly €126 million.1°YAd-
ministering justice within an international context
obviously constitutes a tremendously expensive
undertaking. This is one of the reasons why the

ICC operates in accordance with the principle of
complementarity. 1L It has become clear during the
last two decades that international criminal justice
will under any circumstances necessarily remain
confined to the prosecution of the persons bearing
the main responsibility for massive violations of
human rights. The prosecution of the major war
criminals of the Nazi regime before the Allied Mil-
itary Tribunal at Nuremberg has anticipated this

experience.

V Conclusion

The critical comments put forward in the preceding
sections should not be regarded as totally eclipsing
the positive side of the balance sheet. The work of
the ICTY has made clear that individual criminal
responsibility does exist and cannot be brushed
aside as a hollow word.1%2 One may take it that

the ongoing process of criminal prosecution has



largely contributed to stabilizing the situation in
Bosnia-Herzegovina. Even ethnic fanatics know
that they are well-advised to refrain from engaging
in criminal activities since otherwise they might
end up before the judges in The Hague. Never has
it been contended that the ICTY might be able to
deal with all of the crimes that were committed
during the years of cataclysm, when ethnic hatred
superseded all considerations of human solidar-
ity and tolerance. Also, some issues of principle
need to be addressed, in particular the question of
which values the judges in The Hague defend in
convicting and sentencing the accused. A critic of
the sentencing practice of the ad hoc tribunals cau-
tions against ‘sentencing in the ICC. .. becoming
part of the unaccountable apparatus of inter-state
oppression't22—a formulation which is certainly
somewhat exaggerated but which nonetheless may
serve as a useful reminder of dangers to be avoided.
For an outsider, it is hard to say whether the activ-
ity of the ICTR may be assessed in similarly positive
terms. In Rwanda, tens of thousands of people
were involved in the mass killings during the fatal
months in 1994. Compared to these figures, the
number of cases tried by the ICTR seems almost

irrelevant. It is true that the ICTR has succeeded in



convicting and sentencing a number of politicians
who held prominent positions in the structure of
the state. Among them are Jean Kambanda, the
Prime Minister, and Jean-Paul Akayesu, the Mayor
of Taba, both sentenced to life imprisonment,
as well as three other ministers (four ministers
were acquitted).1°% Generally, however, one must
conclude that for the future of human rights in
Rwanda it 1s much more important to achieve fair-
ness of proceedings for the thousands of suspects
who are still being held by the current government
of the country. Local justice by laymen, to which
recourse 1s increasingly had (the system of ‘gacaca’),
may not constitute an ideal solution in light of the
fundamental guarantees set out in Article 14 CCPR
but it is a simple fact that the ICTR would be simply
overwhelmed and submerged if it had to deal with
all the cases requiring an assessment from the
viewpoint of criminal law.

The ICC, according to the Rome Statute, will
encounter even greater difficulties than the two
ad hoc tribunals. Since for the time being it lacks
the support of three of the permanent Security
Council members—China, Russia, and the United
States—its effectiveness will be seriously curtailed.

International criminal justice can be successful



only if it 1s supported by the entire international
community. Currently, a human rights lawyer can
only express the wish that the United States may
be able definitively to revise its opposition to an
institution which, in an environment of bona fide
international understanding and cooperation, is
certainly capable of making a significant contribu-
tion to the real enjoyment of human rights for the
benefit of every human being.

In sum, to date international criminal law has
made only a modest contribution to upholding
the standards of human rights and humanitarian
law. Since loss of human life can never be repaired,
emphasis must be placed on prevention. To create a
culture of humanity may be the best safeguard. Yet
now that the ICC has come into actual operation,
the sole fact of its existence may act as another de-
terrent factor capable of inducing all of the persons
involved in armed conflict to abide by the standards

evolved by the international community.
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