Big Business Ltd (BBL)
Email response - Guidance to managers from HR Manager

[image: ]

Craig Wadley
Student ID 2113457
University of Wales Trinity Saint David
01 April 2022
Word Count = 2998





1. Please find below responses related to the recently proposed queries relating to the services currently carried out by Illuminate for Big Business Ltd.

Is this a TUPE transfer? (N.B. please identify the reasons for both why it could be and why it might  not be before coming to a final conclusion).  
TUPE Legislation protects the rights of employees when they transfer to a new employer. The term TUPE stands for Transfer of Undertakings (Protection of Employment) (ACAS, 2022).
With the proposed use of the electrical expertise of Big Business’s own staff and cancelling the existing contract of work with illuminate. 
A TUPE transfer occurs in two forms - firstly as a transfer of an ‘economic entity’ (e.g assets, people etc) to a buyer. An economic entity can be defined as "an organised grouping of resources which has the objective of pursuing an economic activity, whether or not that activity is central or ancillary."  (UCU, 2021)
[bookmark: _GoBack]The second form of a TUPE transfer occurs when there is what is called a ‘ Service provision change’ This occurs when contracts are taken over in one of the following situations:
· a service provided in-house is taken over by a contractor (known as ‘outsourcing’)
· a contract ends and the work is transferred in-house (known as ‘insourcing’)
· a contract ends and is taken over by a new contractor (known as ‘retendering’)
(ACAS,2021)
In this scenario we at BBL currently outsource the activity of our general electrical repairs To illuminate and are looking at insourcing this service via our established workforce.
Under TUPE legislation The activities carried out and being transferred must be fundamentally the same as the activities to be undertaken by the transferee.
TUPE would not apply in a similar scenario as this if:
· The contract is for the supply of  goods only (such as a single item as part of a manufacturing process)
· It covers a single event or short-term task
· In the service provision changes, employees are not part of an ‘organised grouping of employees’
(ACAS,2021)
It is my conclusion that Under these circumstances the transfer of work from illuminate to ourselves would indeed classify as a TUPE transfer due to this being defined as insourcing as outlined in the service provision change legislation of TUPE. Illuminate would classify as a group of professionals who are principally purposed for carrying out the work that we are looking to transfer - they currently have 15 employees who spend around 85% of their time working for ourselves. We are looking to transfer fundamentally the same service that illuminate provides to our in house workforce.

If it is a TUPE transfer what legal obligations does BBL have?  
There are several legal obligations that BBL have to adhere to in relation to a TUPE transfer as advised above that this transition of work would be.
Firstly as an organisation in proceeding with this undertaking we have the ‘liability for all statutory rights, claims and liabilities arising from the contract of employment’ (CIPD, 2021) relating to the Illuminate staff. Illuminate currently has 15 employees (with contract terms and conditions including 35 days holiday per year and a profit share scheme. Illuminate also offers a basic pension scheme and its staff receive a lower basic rate of pay. 
As such with the view to bring this service in-house via a TUPE the identified illuminate employees would be obligated to transfer to BBL. The transfer would include The full terms of the contract including their length of service to date and their current employment contract, including their terms and conditions of employment.

Once transferred as the new employer BBL must confirm in writing the below with the transferred staff:
· That their employer has changed
· That the employee’s length of service and contractual rights are the same as before the transfer
(ACAS,2021)
As the new employer BBL must meet the terms and conditions of the transferring employment contracts otherwise we would be in breach of contract with the employees who would likely be able to make a claim for an employment tribunal. BBL would also then face restrictions on changing terms and conditions of employment of the transferred colleagues or dismissing them.
If it is a TUPE transfer what legal obligations does Illuminate have? 
In relation to a TUPE transfer, Illuminate also has legal obligations that must be met. Firstly as the transferor illuminate must carry out a full consultation process with its employees at the earliest convenience. They must provide employees with the relevant information along with providing this and consulting to the relevant unions IWU and the Federation of  Electrical Workers) and facilitate consultations accordingly. Failure to carry out a proper consultation process can result in requiring payment of up to 13 weeks pay to staff members in compensation - this liability falls due both ourselves as the transferee and to illuminate. 

If an employee of Illuminate is dismissed because of an impending transfer, then this dismissal will automatically be classed as unfair and put a risk of an employment tribunal unless we can show circumstances of changes 'economic, technical or organisational' (ETO) in altering the workforce. 

Illuminate would also be obliged to provide us with relevant written information about the transferring employees and all their ‘associated rights and obligations towards them’ (CIPD, 2021) this includes details of any tribunal claims that the transferor believes may be brought upon the organisation. Failure to comply with writing the above information would allow us to be legally obligated to seek compensation via tribunal for a minimum of £500 employee of which information was withheld or incorrect.

Current illuminae employees also have the right to refuse the transfer of their contracts however in doing so they would forfeit the rights to claim redundancy pay and unfair dismissal (ACAS, 2021)














2.Management requests your advice in responding to this and dealing with any selection issues generally.
With regards to the issues arising from the selection of employees for redundancy it is important to firstly note in relation to selection criteria that as per ACAS guidance a reliance on length of service as our only selection criteria however is likely to be considered age discrimination. 
With regards to the employees transferred from illuminate BBL needs to justify both of the following criteria as the reason for these redundancies is in relation to the transfer - i.e. the now oversaturated number of staff this is the required workload:
· a genuine redundancy situation
· a need to make changes to the workforce for economic, technical or organisational (ETO) reasons
In this instance there is a genuine need for redundancies under the ETO criteria of having too many employees transferred in for the same role. (ACAS,2021)
As per legislation transferred staff must be treated in the same way as staff who have worked for the organisation longer and as such we must follow Correct redundancy procedures including a fair selection criteria for positions at risk. For any transferred colleagues we must also be responsible and adhere to the legislation that will require us to provide redundancy pay based on the total length of service (which includes the length with the previous employer) as outlined during the TUPE transfer. 
Having confirmed the above however, employers do have the right to use a ‘last in, first out’ criteria when selecting for redundancy as long as this can be objectively justified and is advisable to not be the only criteria for the selection. 
Therefore In this specific scenario length of service in comparison between the former Iluminate employees and our own cannot be used as a fair selection criteria as per the TUPE transfer the ‘newer’ employees length of service has been carried forward with them. However looking at length of service of the whole workforce (in conjunction with another set of criteria such as attendance or performance data) Is possible when selecting those at risk of redundancy.

Management requests that you outline a legally compliant and fair process for dealing with any redundancies that may arise. 
Below is a summary of a legally compliant and fair process for dealing with redundancies that may arise. The below process should be followed and its actions recorded and tracked accordingly to ensure transparency of meeting legal obligations and clarity for any future audit.

1. Ensure justification for the redundancy
Redundancy of an individual should only take place if there is a genuine lack of requirement for the job to continue to exist. This may include but is not limited to the closure of a workplace, its relocation, work being completed by another area of the business or the lack of a requirement for a specific role because of revised business needs or processes.
 
2. Consider any alternative measures 
Before proceeding BBL should seek to avoid the need for compulsory redundancies. Examples of potential such steps include:

· Reviewing the use of agency workers, self-employed contractors and consultants;
· Restricting recruitment in affected categories of employees and in those areas into which affected employees might be redeployed;
· Reducing overtime in affected departments to that needed to meet contractual commitments or provide essential services;
· Freezing salaries for a specified period;
· Considering the introduction of short-time working, job-sharing or other flexible working arrangements, where these are practicable;
· Identifying suitable alternative work that might be offered to potentially redundant employees;
· Consideration of voluntary redundancy

 
3. Develop a plan for the redundancy process
It is important to develop a redundancy plan to be shared with all colleagues and put into action. This can help ensure a fair process and avoid issues of litigation. It is advisable that this plan is developed in partnership with any trade union employee representatives. This should include the number of redundancies opposed, considered alternative options, how and when colleagues will be informed at each stage, timeframes of consultations, selection criteria and any other relevant details (ACAS,2021)
 

4. Communication with colleagues
BBL must ensure to advise all affected colleagues and where appropriate it’s trade unions that compulsory redundancies cannot be avoided. Where appropriate consultations  will take place with trade unions and colleague representatives on the policy and procedure that will then be followed and the criteria that will be applied.
 

5. Determine the selection criteria
The criteria used to select colleagues who will potentially be at risk of redundancy will is required to  be objective, transparent and fair and based on the skills required to meet our existing and anticipated business needs. All reasonable steps to construct a fair and robust set of criteria following appropriate consultation must be made. In carrying out any redundancy exercise we must not discriminate directly or indirectly against any particular group of employees.


 6. Identify a selection pool
When selecting employees for redundancy, care must be taken to ensure this is done in a fair way. Clear criteria and a list of roles to be made redundant must be established with steps taken as outlined above to ensure a fair and non-discriminatory process.
 
7. Perform a redundancy consultation
Employees must be consulted with before finalising actions on any redundancies. Failure to do so could result in claims of unfair dismissal. Consultations should take place with employees regarding the following As outlined by ACAS:

· the changes that are needed, what you plan to do, and why
· ways to avoid or make fewer redundancies
· the skills and experience needed for the future
· the criteria for selecting employees for redundancy
· any concerns employees may have
· how you can support and arrange time off for affected employees, for example to update their CVs and get training
(ACAS,2021)

In situations where there are 20 or more employees at risk, there is a Requirement to follow a collective redundancies consultation procedure. In cases of fewer redundancies only individual consultations are required.

8. Explore alternative employment options
As an employer we must ensure that we offer ‘suitable alternative employment’ for those made redundant where possible. Affected employees must be made aware of available jobs in the organisation and the suitability for each discussed. If there is a suitable role the affected employee should be offered this as an alternative to redundancy. Failure to do this can result in a potential claim for unfair dismissal.

 9. Sending of notices of dismissal
Post consulting as required above a notice of dismissal to those employees being made redundant. This should include details Of the confirmed redundancy and their last working day as guided by the contract of employment and the statutory notice period.

10. Pay out redundancy pay
Arrangements should be made for redundancy payments to be issued for colleagues with over to years of continuous service. This payment will need to be calculated in accordance with the relevant statutory pay provisions in force at the time. A statement  showing colleagues  how their redundancy pay has been calculated should also be issued













3.What are the options in terms of seeking to make the change to the terms and conditions?  
What are the advantages and disadvantages of each of the options you have identified? 
As outlined above we have identified as an organisation that we wish to change the terms and conditions of our employees contracts with a view to increase the flexibility of the workforce across our working sites. However in order for contractual changes to legally take place the following options need to be considered
· Agreement between ourselves and each employee
· Collective agreement - i.e a negotiation between us as the employer and the relevant trade union(s)
(Nidirect, 2020)
If we are able to negotiate this change in the collective agreement then the change will still apply to those who are not union members.As an employer we then have a legal obligation to provide a written statement that shows what has changed To each employee. This must take place within a month of the change occurring. 
As outlined under employment law (GOV.UK,2022) A mobility clause included in an employees contract means that employers can normally inforce “their employees to move to places allowed by the clause, unless this is completely unreasonable.”
In terms of seeking to make the change to the terms and conditions I outline the below two options for consideration.

The first option would be to seek collective agreement from the representing trade unions Regarding the contract change. Doing so as outlined above would ensure that all colleagues are union members and would not be required to accept this change if agreed collectively. As we are looking to change the terms of 20 or more employees, considerations around collective consultation need to be taken into account as per the Trade Union and Labour Relations (Consolidation) Act (1992).
Advantages Of this approach would be that all colleagues union members or not would be required to adhere to these terms and conditions if agreed.A further advantage would be that employees who are union members are likely to support the agreement and decision made on their behalf by the relevant representation.
Disadvantages of this approach include a decrease in the overall employee morale, in particular for those who are not union represented as outlined above the proposed change is not popular among virtually all of the workforce.
Negotiations with unions are likely to be prolonged and there is no assurance that Agreement can be made, and is particularly unlikely without further concessions with occurring costs on behalf of the employer such as increased salary or changes to working hours for employees.

A second option would be to negotiate with the unions to gain a collective agreement but to liaise with colleagues on an individual basis regarding the changes. Via this option express consent from individual colleagues would be sought via signing of the new changes to the terms and conditions. Any colleagues who do not wish to accept the changes to their contracts of employment could then be Potentially dismissed with an offer to re-engage employment under the new terms and conditions.

Advantages Of this approach include that individual circumstances and employees are considered with room for reasonable adjustments in cases where it is not practical or feasible for an employee to work at alternative sites. Using this approach each employee will have the opportunity to agree and negotiate in respect of the proposed changes and make a decision on their continuation of employment with the organisation accordingly.
A risk with this approach is with the termination of contracts there is a potential for claims of an fair dismissal - which could occur whether the employees accept the new terms or not. Employees could sign the terms and conditions feeling that they had no choice but later resigned with a view to put in a claim of unfair dismissal due to the imposed changes.
There is also the risk of a higher-than-expected number of employees choosing to disengage with the organisation and not return leaving the organisation with a workforce shortage, which in the current tight job market has potential for a significant resource and monetary impact to BBL. 

It is important to note for any colleagues who have joined the organisation via a TUPE transfer - Consideration has to be made and clearly shown that there is an  ‘economic, technical or organisational’ (ETO) reason involving a change in the workforce (ACAS, 2021)
It is also important that we bare in mind any potential risks of discrimination claims should proposed changes impact different groups or individuals differently i.e. those with detected characteristics such as disabilities who may face difficulty in travelling to alternative working sites.
In conclusion it is advised that engagement with both employee unions is sought at the earliest opportunity with individual consultation occurring should union agreement be achieved on the proposed mobility clause amendment.

Does the clause referred to above (about the Company having the right to make changes) help Management?  
I have reviewed the clause referred to above of ‘“You agree and accept that BBL Limited may make such changes as it thinks fit to your terms and conditions of employment”. Although as an employer we have the right to propose changes to individuals terms and conditions of employment, this statement Does not change the fact that individual terms and conditions cannot lawfully ‘be changed by the employer without agreement from the employee’ (Worksmart, 2020)  Either collectively or on an individual basis as described above.

As an employer BBE has an implied contractual duty to inform individuals of any changes to the terms and conditions such as working hours and working location(s) (ACAS, 2022) As such the above statement included in the appointment letter for engagement of colleagues does not have a tangible benefit to the management team or subseed the requirements for the organisation to inform and negotiate with individuals collectively or as individuals regarding contractual changes.
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