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What light do the medieval Welsh law texts associated with Hywel Dda shed on rape and divorce in Medieval Wales?
Hywel Dda (Hywel the good) or Hywel ap Cadell was born c.880 and died in 950. Being remembered as “the good” is unusual considering his ties to the English and his admiration and obedience to them when this was a time the Welsh continually contested English overlordship. As Kirby notes ‘Hywel’s presumed excessive pro-saxon outlook could hardly have commended itself to his subjects’[footnoteRef:1] and so the “good” may well have more to do with the laws than the man himself. Although Hywel is associated with the laws his reign shows that he himself was willing to bend the rules of his native lands to achieve his own ends. Later Welsh Princes would follow suit. The association of Hywel Dda with the laws come from the prologues preceding the law manuscripts. They carry a tradition that Hywel arranged a conference at Whitland whereupon the laws were first drawn together by many legal experts There is no evidence that this meeting took place and is assumed to be a later story composed to give a more authoritative voice to the native laws.  [1:  D. P, Kirby, "Hywel Dda: Anglophil?", Welsh History Review, 8.1 (1976).] 

The Welsh law texts associated with Hywel Dda comprise of medieval welsh law gained from many manuscripts. The earliest of these is Peniarth 28, dates from some time in the thirteenth century and is written in Latin although thought to be a translation of a Welsh version. There are three redactions: Cyfnerth, Blegywryd and Iorwerth and each are commonly linked to different areas of Wales. Some texts show little development whereas some show influence from the church which is not surprising concerning the differing opinions on divorce and legitimacy regarding inheritance. No manuscripts survive from Hywel’s time and the common presumption of the association comes from the propaganda spread by later Welsh princes who wished to give their versions of the welsh law legitimacy by associating it with a highly esteemed welsh ruler by the “meeting at Whitland”. The section of the law texts that focuses on rape and divorce is within “The Laws of Women”. This section is not divided up, first entailing the laws associated with rape and then with divorce and then the rights of selling or lending items. Rather the laws are jumbled together giving an appearance of having been added to on a need by need basis. In Dafydd Jenkins’ translation less than twenty pages make up the Laws of Women. There are no “Laws of Men”, rather the rest of the book, although it is not specified belongs to the laws of men. The laws of women focus on the compensation due to a woman and in what circumstances she may or may not be entitled to it. 
The Laws of Hywel Dda concerning rape seem few considering what we call a heinous crime. When we deal with such a case today the first thing to be determined is whether the event happened, upon the result of this the appropriate parties are punished and compensation may be sought by the injured parties. In the thirteenth century, common law was different and like today differed from country to country. In England, the focus of a crime was upon punishing the guilty parties, however Welsh medieval law instead is heavily influenced by compensation and this includes for women. In the law texts, the largest section concerning this topic covers the compensation received by the woman, her husband or kin (depending on whether she was married) and her Lord. 
The compensation differs on whether she is married or yet unmarried and presumably a virgin. The laws of Hywel Dda state that if a man denies the charge of rape he may ‘give the oath of fifty men without aliens and without designated men’[footnoteRef:2]. A later part of the text also states that of the fifty men ‘three of them being under vows that they will not take a wife and will not eat meat and will not ride horses ever’[footnoteRef:3]. This quote references vows with the word indicating men of the church and the vows represent common vows undertaken by monks. This shows signs of influence of the church upon the Welsh native law and that the good character of the accused man needing the support of the church to clear his name. If a legal charge is made by the woman then she must give an oath by ‘take[ing] the man’s member in her left hand, with her right hand on the relic, and let her swear by the relic that that member had connexion with her by force and that blemish and sarhaed were done to her and to her kin and to her lord’[footnoteRef:4]. Presumably the “blemish” refers to the shame done her whilst the “sarhaed” is the injury price she receives from the offending man. A man may simply find “x” amount of men and he can be “cleared of all charges” so to speak although the text does not specify the outcome if both oaths are given by man and woman. Only that ‘Some of the justices do not allow denial against that: the law however says that it is right to allow denial as we have said above.’[footnoteRef:5] The “denial against that” is referencing the oath given by the woman, as she is swearing on a holy relic presumably then her being untruthful is out of the question in the eyes of the court. The above quote stands as a contradiction however stating that while the law may allow denial, it appears up to the justices themselves. Another strange item of the law is the oath having to be taken by the woman. The laws may give women appropriate compensation as is befitting their goods (themselves and their status) however considering rape is a traumatising experience they have no sympathy for the victim. Throughout the laws whereas today we refer to “victim”, the medieval Welsh laws refer to only “woman”. They see the woman not as a victim but rather as damaged goods or property that has been devalued. The oath of the woman requires the handling of the offending “member” and the swearing on a relic, what rape victim would want to do this? Why could the woman not just swear on the relic alone with the offending man present? Maybe this is more likely what happened but symbolically the law is what the oath represented.  [2:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 51.]  [3:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 52.]  [4:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 51.]  [5:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 51.] 

If the man were to admit to the rape, the law provides the simple answer in paying the compensations accordingly: 
‘let him pay twelve kine as dirwy to the King, and her amobr to her lord, (and if she is a maiden, her cowyll), and her agweddi at the highest rate to which she is entitled, and her wynebwerth, and her dilysrwwydd. And if she is a married woman, her sarhaed augmented by a half.’[footnoteRef:6] [6:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 51-52.] 

The “punishment” of the rapist therefore resides in the compensation given to the victim and her husband or kin and lord. Owing to the fact the compensation is given to others besides the victim again reinforces the idea that the compensation is rather for the damaged goods or status of the woman rather than attempting to compensate the woman for the trauma experienced. The compensation is given to the kin if her virginity has been taken because it will be harder to find her a husband. Compensation is given to the husband because it is an insult to his status within society no matter his social rank. Although the text also states that if a “maiden-wife” be raped ‘it is right that her cowyll be paid to her’[footnoteRef:7]. A maiden-wife refers to a woman who has married her husband but he has not slept with her. The cowyll is typically given to the wife upon rising the morning after the consummation and so the law ensures she still obtains this compensation is given to the lord as ‘no woman who is raped is bound to pay amobr’. Amobr refers to the “purchase price” of a woman and is payable to the Lord the morrow on consummating her marriage. As in effect of the rape consummation of a kind has taken place the guilty man must pay this price to the lord he has offended. It is important to note that the compensation is paid in according with the status of the woman. If a lord raped a lowly born woman then the compensation due would be low if the matter was even brought to court. Bringing a case against someone higher than yourself in court could be a risky business. The fact the compensation is levied against the woman’s social and marital status is again proof that the laws refer to the woman as damaged goods rather than giving some recompense to the crime against her. [7:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 60.] 

Curiously, later in the text reference is again made about compensation for the woman and this time the man is made to ‘pay the woman her endowment and her dilystod, and a dirwy and a silver rod to the King in the manner which is right’[footnoteRef:8]. It is rather droll how the King is now in receipt of a rod of silver where there was no mention of it in the text previously. This may have been a later added clause upon some circumstance that pleased one Welsh Prince or another. This section also describes what occurs if the man cannot pay the fine yet has accepted guilt for his action: ‘if the man cannot pay, let his testicles be taken’[footnoteRef:9] and if there were two women ‘let him give one testicle to one and the other to the other if he lies with them both’[footnoteRef:10]. Why it was thought the women would want the offending testicles is beyond me and likely most readers, it can only be assumed to be a way of emasculating a man within a “manly” society and so embarrass him within his social circle. Whether such castration took place though is debatable as earlier in the text it states ‘There is in the law of Hywel no castration of a man for raping a woman’ and so yet again the text contradicts suggesting its compilation in several stages. [8:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 52.]  [9: D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 52.]  [10:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 52.] 

Regarding status, compensation seems due only if you were within the approved circles of society. A person who apparently has no status could not claim compensation for rape:
‘A harlot has no status. Though she be raped, she is not entitled to receive compensation; if she suffers sarhaed, let her sarhaed be paid according to her brother’s status, and her galanas if she is killed’[footnoteRef:11] [11:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 60.] 

Yet again, this supports the argument that the compensation is due only to the woman as blemished or devalued goods or property. The sarhaed must refer to physical injury price as the preceding line is adamant she should receive no compensation for the act of rape. The denial of compensation is in view that a harlot’s marital status does not matter as she chooses to live her life differently. It is interesting that the sarhaed is also paid according to her brother’s status. Usually it is the status of the woman but if she has no status then she is still accorded some in a way by relation. The text makes no account for if the woman has no known family. Presumably her galanas (life price) is paid only as a deterrent so no blood feuding may take place. The compensation seems to be there to ensure that no physical action be taken against anyone who has harmed or killed a harlot. The text seems to be tying up “loose ends” as it were rather than looking out for these women.
The circumstances of the place of the rape and those present also seem to be important in the law texts. The text states if 
‘two women are walking through any place and there is no one with them, and two men come upon them and copulate with them, no compensation is made to them; if, however, there is one person with them, however small (unless it is a carried child), they lose none of their right’[footnoteRef:12]. [12:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 52.] 

This seems a strange clause in the laws. It implies that a woman may claim rape only if she is alone with a man or men and even if she is in any number with a fellow woman unless it be a pair and the offending men a pair. The fact that compensation may be due if they happen to have a child with them but not otherwise is also strange. Intriguingly if a woman accuses a man of raping her and he denies it, an oath of fifty men may not be the only way of “proving his innocence” as a woman may be called upon to take a virginity test. If the test finds her still a virgin then both parties walk away without consequence and the woman’s status is not affected. Virginity tests may well have occurred as valid evidence in court. In the fourth branch of the Mabinogi Aranrhod is called upon for a virginity test by stepping over a rod. However, the virginity test the laws of Hywel Dda describe entails her shift being cut off as high as her groin and her attempting to keep hold of a greased tail of a yearling steer. Upon keeping hold she has passed the test. How this proves one’s virginity is laughable. The tests comprised for virginity seem to be able to prove nothing and often than not these tests prove humiliating for the woman.
The final part of the laws concerning rape constitutes consequential pregnancy after being raped. The rights according this woman include not having to pay the amobr to the lord as ‘no woman who is raped is bound to pay amobr’[footnoteRef:13] as the lord could not keep her from rape as he is bound. If the woman does not know the identity of the father and the child is born a boy, the boy shall take status from his mother’s kin. The law also states that ‘if she is doubted for what she says, only her own oath will be given that what she says is true’ – it seems her pregnant state is enough proof of rape if she cannot claim who the man is who raped her. The following section curiously states that if a man says a woman is pregnant with his child and the woman denies this, the man who admits may pay the amobr to the lord ‘since there is no denial of a vouchee for him’[footnoteRef:14]. [13:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 55.]  [14:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 56.] 

Barbara Hanawalt proposes ‘in the medieval legal mentality, crimes against persons were less serious than crimes against property’[footnoteRef:15]. This has been evident enough with the laws associated with rape. Women only received compensation as due their damaged goods. The laws associated with divorce however give women more rights upon exiting a marriage. When separation occurs, the woman is entitled to half of the goods of the marriage if the relationship has lasted more than seven years. Only the property and land is not split between the man and woman. The property belongs to the man as women were not allowed to own or inherit property in Welsh native law as opposed to women in England who could inherit or be given away with land in a dowry. As to the separation of goods ‘It belongs to the woman to divide and to the man to choose’[footnoteRef:16] and this procedure is typical of how sons would separate out inherited land as Stacey notes: ‘the woman is here projected into the role of the younger, and the man into that of the older, son’[footnoteRef:17] with precedence given to the eldest (son) or the man (husband). [15:  B. A, Hanawalt, Crime and Conflict in English Communities, 1300-1348 (Cambridge: Cambridge University Press, 1979), p. 4.]  [16:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 45.]  [17:  R. C, Stacey, "Divorce, Medieval Welsh Style", Speculum, 77 (2002), pp. 1114.] 

Some notable aspects of the division are how the animals are allocated to the man and woman. Although it is the man who keeps property and therefore any barn, curiously it is the woman who keeps all the cats except one to be given to the man. In medieval times cats were used for pest control and would have been crucial in keeping the barn clear of rats. It seems strange then to separate the animals from their place of work. To the woman they are useless unless they are going straight to another property to be used there. Stacey makes the point ‘The man may get all of the grain, and all of the hens as well. However, he is given only one cat, while his wife, who receives no grain and no hens, gets every one of the remaining cats. One party has everything to protect but little to protect it with; the other has a great deal of protection but nothing to protect’[footnoteRef:18]. The laws set out to contradict themselves and do not seem practical as Stacey further states ‘Whatever lies at the heart of the property division envisaged in the text, it is definitely not agricultural practicality’[footnoteRef:19]. Considering these laws are the first evidence of written law in Wales Pryce argues that the keeping of written evidence and court records is ‘helping to create a more literate and rational legal culture than that of the early Middle Ages’[footnoteRef:20]. The literacy part may ring true but whether this was a “rational legal culture” is debateable. It seems the laws are less of a firm code to follow and more of a moral guideline. The irrational way of separating the cats from the barn is just one example where the texts alludes to the fact the separation of a man and woman united in marriage is unnatural and should be sought only in particular circumstances. The irrationality continues with the division of the quern stone, whilst the woman is entitled to the lower heavier stone the man is entitled to the upper lighter stone. The one cannot be used without the other, the pair is split. This turning of the gender roles (with the heavier stone for the woman and the lighter stone for the man) is again reflected in the division of the heavier broad-axe to the woman and the lighter fuel axe for the man. But one cannot be used without the other. The broad-axe must be used to gain wood to be chopped up smaller with the fuel axe. A further example of this is the division of the bedclothes, again the man takes the bedclothes from under whilst the woman receives the bedclothes above. Interestingly if the man remarries the woman must be given the under bedclothes. If the new wife should sleep on them, the new wife should pay wynebwerth to the previous wife.  [18:  R. C, Stacey, "Divorce, Medieval Welsh Style", Speculum, 77 (2002), pp. 1116.]  [19:  R. C, Stacey, "Divorce, Medieval Welsh Style", Speculum, 77 (2002), pp. 1116.]  [20:  H, Pryce, "Lawbooks And Literacy In Medieval Wales", Speculum, 75 (2000), pp. 30.] 

The further allusion in the law texts being an allegory for man and woman could be shown in the division of the other animals mentioned: 
‘The pigs for the man and the sheep for the woman; if there are only the one kind, sharing in two halves, but if there are sheep and goats, the sheep for the man and the goats for the woman; if there are only the one kind, they are shared’[footnoteRef:21] [21:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 45.] 

Stacey notes that the assignment of pigs and sheep to man and woman respectively are shown to gender the animals within the texts with pigs viewed as the male as they are wilder and harder to tend to whilst sheep encounter women due to the products gained from the sheep: milk, cheese and cloth’[footnoteRef:22]. The division of pigs and sheep also reflects medieval hierarchy with the man placed above the woman. This division reflects practicality, the animals are being split due to what makes sense whilst other parts such as the cats and hens make no sense. Whether these specific clauses of the law were collected together at the same time or at different times would be interesting to note. Owing to the contradiction you would presume they were collected together at different times and perhaps reflect outside influences on the native welsh law. These laws, rather than being a direct rulebook to follow flow more as literature with a hidden agenda. Some clauses seek to make divorce seem impractical and to be avoided for easiness sake such as the splitting of the quern stone shows. [22:  R. C, Stacey, "Divorce, Medieval Welsh Style", Speculum, 77 (2002), pp. 1114.] 

Amusingly are how the children are split in the entitlements. Daughters are made no mention of, although sons are split not equally but two thirds to the father and one third to the mother. The eldest and youngest son belong to the father and the middle son to the mother. The only other reference to children with the divorce settlement includes balls of yarn. Whilst all goods are divided between the separating man and wife, balls of yarn are split equally between the sons and if there are no sons they are split between the man and woman. The only item that is given to the sons upon a divorce, yet again they can do nothing with the balls of yarn. It would make sense for the woman to have them being the only one with the required skills to use the yarn.
Whilst the text focuses more on what occurs after separation entailing the property of the couple, very little is said of the circumstances for divorce. In England during the thirteenth century with a heavy influence from the church, divorce was not impossible but looked down on without good reason for it. By comparison Wales had little influence from the church and heavily rejected such interference. A small paragraph is devoted to what should happen if they split before seven years of union and the reasons for which she will not be penalised:
‘And if they separate before the end of the seventh year, let him pay her agweddi and her dowry, and her cowyll if she was given as a maiden; what survives of these is what she gets. And if she leaves her husband before the seventh year, she loses all that, except her cowyll and her wynebwerth in discharge of her gowyn. If her husband is leprous or of stinking breath or cannot copulate with his wife: if because of one of these things she leaves her husband, she is entitled to get the whole of what is hers.’[footnoteRef:23] [23:  D, Jenkins, The Law Of Hywel Dda (Llandysul: Gwasg Gomer, 1986), pp. 46.] 

The text does not state the circumstances in which a husband may leave his wife, only those in which a wife may leave her husband. Whilst the section is titled “The Laws of Women” the text still reflects that in only three circumstances may a wife leave her husband and yet by not mentioning in what circumstances a husband may leave his wife it implies for him there are no rules. The laws of women state where compensation may be due a wife from her husband when he has been found with another woman, after he has been found three times with another woman the text implies she is free to leave her husband but perhaps this is not as legally binding. The medieval men of the nobility were famous for having mistresses after all yet this does not appear to have the same validity of reason for divorce.
Whilst upon reading the laws associated with Hywel Dda it may seem as though women are given a lot of rights compared to English common law in the thirteenth century. Upon examination, the rights seem more of a nicety rather than granting them much power within society. The native welsh laws as stated before focus more in giving compensation to victims to avoid bloodshed rather than finding guilty parties and deterring them from crime through punishment. As Richards remarks regarding compensation for rape ‘such penalties were only brought when recovery of a family’s property was involved’[footnoteRef:24] and goes on to note that whether these laws ‘were commonly upheld in Wales as a whole is doubtful, and certainly unclear’[footnoteRef:25]. What we do know is that the welsh native law was ‘an assemblage of legal lore transmitted largely by memory and arranged, glossed and expounded by a class of quasi-professional jurists’[footnoteRef:26]. [24:  G, Richards, Welsh Noblewomen In The Thirteenth Century (Lewiston: N.Y., 2009), pp. 111.]  [25:  G, Richards, Welsh Noblewomen In The Thirteenth Century (Lewiston: N.Y., 2009), pp. 157.]  [26:  Davies, R. R, “Law and National Identity in Thirteenth-Century Wales” in R. R. Davies et al, eds., Welsh society and Nationhood (Cardiff: University of Wales Press, 1984), p. 54.] 
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