Specialist Employment Law 


1. Evaluate the aims and objectives of employment regulation. (AC 1.1) 
Employment regulation is designed to ensure fair treatment, protection, and rights for employees in the workplace. The regulations are typically established by laws and policies that govern the relationship between employees and employers. Employment regulation helps promote a safe and non-discriminatory work environment as well as proper standards for wages, working hours and conditions of employment. CIPD, (2017)
Protecting the rights of workers and ensuring that people are not exploited is an important part of employment regulation and it wasn’t until the 1960’s that employment protection legislation was passed to improve this. Honeyball, (2012). More recent legislation has seen employees paid fairly, have access to benefits i.e., health care and are not subjected to unfair treatment or discrimination at work. 
Setting these standards is important for both employees and employers and allows everyone to be treated fairly and with respect. Employment regulation helps support minority groups, there have been several significant laws passed to protect people who have certain characteristics, this affords them the same fair treatment. The introduction of the Equality Act 2010 helps protects people with certain characteristics from being discriminated against throughout the lift cycle of an employee, including pre and post hire. Daniels, (2022)
Whilst the benefits of employment regulation can be seen, the cost of compliance to maintaining these standards can be high, this could force business out of the UK causing unemployment to increase and impacting on the UK labour market. Globalisation has been promoted as a positive for economies, however, when observing the fast fashion industry, if a business chooses to set up in locations where standards are lower there is a risk of exploitation and lack of human rights for the workers. In India, the standards for workers are lower, and concerns have been highlighted on the impact this is having on the workers, when they are making goods for consumption in the UK. Dess et all (2023).











2. Examine the role played by the tribunal and courts system in enforcing employment law. (AC 1.2)
Employment tribunals are a type of judicial system set up to hear matters that are in breach of employment legislation against an employee by an employer. Some of the cases heard at Employment Tribunals are unfair dismissal, discrimination claims, pay disputes and breaches of terms and conditions of the employment contract. They are less formal than other court systems, however, more commonly people are represented by a legal team which subsequently increases, as the amount of legislation relating to employment issues, does. Daniels, K (2022)
The set up of the Employment Tribunal involves an Employment Judge, who is a qualified lawyer and two lay members, the lay members represent an employee background, for example a union member and an employer background for example a HR manager. Not all cases will be heard by a full panel, increasingly unfair dismissal claims are usually held by just the Employment Tribunal Judge. All have an equal part in the decision of the case, even if the matter is purely based on Law. Daniels, K (2022) The aim of Employment tribunals is to be fair and accessible, and to ensure that a fair procedure is heard and followed to arrive at the right decision. 
Cases that are appealed from the Employment Tribunal will be passed to the Employment Appeal Tribunal to hear, this can either be in the form of a reconsideration where only specific points can be addressed, this must be made within 14 days of the judgement being received. Or made on a point of law or on a claim where the Employment tribunal is perverse. (Daniels, 2022)
Once the Employment Appeals Tribunal has heard the claim the next step would be the court of appeals and lastly the Supreme Court. It is rare that cases reach this far due to the costs involved. The Court of Appeal review past judgments reached by the Employment Appeals Tribunal and occasionally restore an original Employment Tribunal decision. (Daniels, 2022)
A case will only be heard at the Supreme court where a point of law that is disputed, will impact the wider public and therefore result in changes to legislation. The Supreme Court will hear around six or seven cases per year (CIPD, 2023)












3. Explain how cases are settled before and during legal procedures. (AC 1.3)
Prior to proceeding with a case to the Employment Tribunal, the claimant should try and engage in the Early Conciliation process, although if they don’t want to, they will need a certificate from ACAS. This is part of the Regulatory Reform Act 2013, Daniels, (2022)
ACAS will try and facilitate an agreement within 6 weeks. The time to lodge a claim for an Employment tribunal is usually three months, less a day, whilst the process of early conciliation is happening the time of three months is paused. It resumes once the early conciliation process has stopped, either by an agreement being reached or if not, proceed with the Employment Tribunal process and fill out an ET1 form. 
There is no obligation to continue with early conciliation but an attempt to engage with Acas initially is needed, as stipulated in the Regulatory Reform Act 2013. The claimant is usually the employee however, it can be initiated by the employer if they feel that a dispute is likely to result in an Employment Tribunal. Daniels, K (2022) 
Settlement agreements can be useful in resolving disputes when the relationship has broken down, there are some considerations when entering into a settlement agreement. The agreement is legally binding and must be writing and it should outline any compensation that the claimant would receive. Daniels, (2022)
A settlement agreement usually waivers the right of an individual to make a claim later on and conversations that happen during the agreement are usually done so on a ‘without prejudice basis’. This means that statements made in relation to the settlement agreement cannot be used in court or tribunals. This is typically used by employers when they are looking to terminate an employee’s employment. Daniels, (2022)
There is no obligation to enter into a settlement agreement but if they are happy to proceed the agreement will need to be checked by a solicitor on behalf of the claimant, to relay the information in simple terms. Once a settlement has been reached a COT 3 form, if ACAS is involved, is used to outline the terms of the agreement. Mediation can be used to settle a claim before having to go to an Employment Tribunal. Daniels, (2022) 











4. [bookmark: _Hlk123122771]Charlotte and Madeleine are aware discrimination legislation exists. They are unsure how this might affect their approach to recruitment and selection of employees for their two new branch openings. They want to avoid dealing with retirement and do not want their business disrupted by employees taking maternity leave. To overcome this, they decide to appoint young men. Advise them on the decision of appointing young men only. (AC 2.1) 
Recruiting just young men would be unlawful because it discriminates based on sex, age, and pregnancy. The legislation that protects groups of people with protected characteristics, including those pre, during and post-employment is The Equality Act 2010 (Daniels, K. 2022) As these groups are protected, seeking to employ only young males means you could be liable at an Employment Tribunal for unlawfully recruiting a group of people that excludes others. 
Within the Equality Act 2010, to determine if discriminatory behaviour has occurred the claimant needs to show that they’ve been treated less favourably than someone else, they would need to prove this by using a real or hypothetical comparator. Daniels, K (2022) 
Taking the above information if you could show that someone who is, or could be pregnant in the future, someone of the opposite sex, or an older person, could not carry out the role in the same way that the young male could, then you would be liable if someone brought a claim against you for discrimination in your recruitment and selection process. Even if there was no detriment to the person/s, your decision to conduct the recruitment and selection in this way would be deemed discriminatory. Furthermore, when discussing this criterion of only employing a certain group, you would need to prove that your decision to, has a proportionate means of achieving a legitimate aim. If you’re unable to show that it was, it would be indirect discrimination, as outlined in Daniels, K. (2022) This is highlighted in the case of Noah v Desrosiers t/a Wedge (2008) ET 2201867/07. 
With regards to people of retirement age, there is no default retirement age as this was scrapped in 2011, and as people are living healthier lives, they can work longer. Taylor and Woodhams, (2022) 
If you continue with the decision to appoint only one group of people, you are likely to be faced with a claim at a tribunal for discrimination, this can cause reputational damage to your business as people will not trust you as a good employer which can also mean you lose customers, plus face fines, where currently there is no limit on the fines for discriminatory behaviour towards those who have a protected characteristic. Daniels, K (2022) 
Furthermore, the implications of recruiting only a certain group of people leads to a lack of diversity in the workplace, which negatively impacts on employee engagement. Taylor and Woodhams, (2022). 





5. Cat, a restaurant manager, has recently become aware that she is paid less than Kit, another manager who is male. Her salary is £28,000 a year, whereas Kit earns £30,000 a year. She asked Charlotte to increase her salary to match Kit’s, but she refused saying Kit deserved the extra money. (AC 2.2)
It’s important to ensure that men and women are paid equally, equal is determined by the job being the same, ie, the roles and tasks being carried out by Cat are equal to a comparator (the opposite sex) Kit. The law defines this as the roles being like for like, or on the whole, of similar nature and this is covered under the Equality Act 2010. Daniels, K (2022). 
For an employee to bring a claim against you, if the reason for the lower pay is based on Cat’s sex then it’s likely she will win that claim at an Employment Tribunal and you would be liable for discrimination based on sex. CIPD, (2024) 
Cat’s complaint should be treated as a grievance, invite her to a meeting giving her the opportunity to be accompanied. You can’t divulge any information relating to Kit’s pay, but you will need to explain the differences, if you cannot, you will need to increase Cat’s pay in line with Kit and consider any back pay, if applicable. If there is a justification and Cat is still aggrieved by your decision, she can look to take the case to an Employment Tribunal. Daniels, (2022). 
Some things that are considered as a defence, and what you would need to show, so you are not breaking the law is ‘Material factor’ you will need to highlight that the reason for the difference in pay is not related to Cat’s sex. Has Kit received the extra money because of pay rises based on performance/and or length of service? If so, this would be a reasonable defence. If Kit works unsociable hours and therefore gets more pay, this would also be justified (Daniels, 2022) however, please make sure that you have compared against others working the same unsociable hours, this is to make sure that it’s a proportionate means to a legitimate aim, to avoid a claim for indirect discrimination. (Daniels, 2022)
I would recommend you completing an audit on all your managers pay to make sure that they are all within range based on length of service and/or another substantial reason for the difference in pay, so long as it is not to do with sex. 
A policy on equal pay including regular conducting of pay reviews would be a good process to have for transparency around this topic, it will also be beneficial to make sure you retain up to date records of pay reviews so that you can refer to and justify pay differences between your employees. 








6. The lease on an existing site is due to expire in four months’ time and the new terms are prohibitively expensive. Charlotte and Madeleine decide to close the restaurant when the lease expires, rather than renew the lease. When the restaurant closes, they intend to dismiss all six employees, paying each person two weeks’ notice as stated in their contracts of employment:
a. Angelica, the manager (eight years’ service, 53 years old, salary £700 per week)
b. Saffron, the supervisor (five years’ service, 30 years old, salary £350 per week)
c. Chip and Cherry, full-time sales assistants, who are 18 years old, and Reese and Carmel, full-time sales assistants who are 19 years old. All four employees have one year’s service, are paid £9.00 per hour and work 25 hours a week)
Advise why their approach is risky and what they should do instead. (AC 3.1)
As the employees’ jobs will no longer exist, this scenario will be a redundancy situation as set out in the Employment Rights Act of 1996. You would be required to make sure the employees are fully informed and pay statutory notice periods as well as statutory redundancy payments. It’s important that the steps are followed to avoid a claim for wrongful dismissal being brought by the staff under 2 years’ service and an unfair dismissal claim, for those over two years’ service. Daniels, K (2022) 
In the first instance please consider alternatives so that redundancy is the last resort, CIPD, (2024b) is there a mobility clause in their contracts, with you having other restaurants? If so, you can consider if it is reasonable to ask them to locate. It may be unreasonable to expect the employees to travel too far to travel with out of work commitments such as childcare. Daniels, K, (2022) It’s important that you have shown to consider suitable alternatives before considering redundancy as the last option. 
If redundancy needs to go ahead, you will need to speak with the employees individually and as soon as possible, to make them aware of your plans to close the business. 
There are statutory minimum notice periods you will need to adhere to, you can either pay them as usual during that time, or give payment in lieu of notice depending on what is stipulated in their contracts. For some of the staff, you will need to pay statutory redundancy pay. You will need to check what contractual redundancy conditions are outlined in their contracts and adhere to those, if there are none, you will need to pay the statutory minimum redundancy pay, and either payment in lieu of notice or carry on paying them whilst they work their notice, (Daniels, 2022) The below table shows the minimum you will be required to pay.
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*Figures obtained from GOV.UK, (2024a). 
You would need to allow Angelica and Saffron paid time off to look for other work or training, as they have more than two years’ service CIPD, (2024b). 
If you continue with the initial plan, a claim of Wrongful dismissal or Unfair Dismissal can be brought against your business because you wouldn’t have followed a fair and correct redundancy process. If you decide to continue with dismissal and giving two weeks’ notice, you will need to show that the employees are in breach of their contractual terms and conditions of employment, for an employment tribunal to agree with your original decision to dismiss. Daniels, K (2022). 















7. [bookmark: _Hlk123126731]The takeover of Crumbly Cakes is due to be complete in four months. Ownership will transfer to Peachy Desserts Ltd, and the identity of the owner will change. Charlotte and Madeleine consider the takeover a ‘good fit’ with their business, as the nature of the business is the same and they will take over all tangible assets. Charlotte and Madeleine do not dispute that Peachy Desserts Ltd will become the employer of the 12 employees of Crumbly Cakes but plan to give the employees of Crumbly Cakes new contracts on the same terms and conditions as their existing employees. Advise on the legal risk of this approach and what should be done instead. (AC 3.2)
This scenario meets one of the criteria of TUPE, which is the Transfer of Undertakings (Protection of Employment) Regulations 2006, because it is the transfer of Crumbly Cakes to Peachy desserts and will retain the type of business. Honeyball, S, (2012) The regulations protect employees when businesses are transferring from one owner to another. Daniels, K (2022) 
It’s important to follow the processes for TUPE and before any transfer takes place, both Crumbly Cakes and Peachy Desserts must consult with the employees or their union representatives. CIPD, (2024c) Failure to consult, or an inadequate consultation process, can mean you are liable resulting in payments of 13 weeks’ pay, per employee if they bring a claim against you. Daniels, K (2022). This will be a nervous time for the employees, so it’s essential you consult correctly for the employers. CIPD, (2022)
Under the rules of TUPE, you won’t be able to make changes to the employees of Crumbly Cakes’ contracts, unless there is an economical, technical or organisation (ETO) reason. If there is a contractual obligation that meets the ETO then it would be deemed fair, as outlined in Whitehouse v Chas A Blatchford & Sons Ltd (1999) ILRL 492. 
If you wanted to make changes to their contracts, it would need to be agreed upon by the employees during the consultation process. Honeyball, S. (2012) Unless it has been agreed, the 12 employees’ contracts will remain protected as they transfer over. Some examples of terms and conditions that will need to remain are, current terms and conditions of employment, continuous service and contractual or statutory redundancy payments. CIPD, (2022). 
Crumbly Cakes is obligated to provide you with certain information on the new employees, some of these include, details of the employees, who will transfer and their ages, and what’s been agreed during the collective agreements, this information must be provided within 28 days. If the employees do not want to transfer, then they would resign, before the transfer takes place. (Daniels, 2022). It’s important that you have followed the consultation period before the transfer happens so that the employees have all the information to make an informed decision as once the transfer happens, they would have accepted now becoming employees of Peachy Desserts. (Honeyball, 2012). 
If you decide to transfer the contracts without following the above steps you will be liable to a claim likely resulting in it being successful for the employees at an Employment Tribunal. 


8. Charlotte and Madeleine are aware there are changes to the National Minimum Wage each year. They firmly believe that all sales assistants work hard regardless of age and as such should be paid the same. All sales assistants are currently paid £9.00 per hour. They want to check their approach is lawful and wonder whether there are any rights related to pay statements they need to comply with. (AC 4.1)
It would be illegal to pay below the National Minimum Wage, not only will you be liable for not following the regulations in the 1998 Act, and later the National Living wage for those aged over 21, but it will negatively impact on employee engagement which may result in higher levels of attrition and an increase in cost trying to recruit staff. Taylor and Woodhams, (2022) Failing to comply with the National Minimum Wage regulations is illegal, will cause reputational damage and a loss of customers. 
In an article for the BBC, Thomas D, (2023) reported that Argos and M&S failed to pay their workers the National Minimum wage and were instructed to pay back what they owed, as well as fines for failing to pay correctly in the first place. 
The National Minimum Wage and National Living Wage, sets bandings for the minimum hourly rate of pay that you will need to follow. The Equality Act, 2010 includes an exception that states it is not unlawful age discrimination to pay workers of different ages, different rates, if the structure is based on the bandings set out by the National Minimum and National Living Wage. Daniels, K (2022) These bandings are for workers between 18 and 21, the current hourly rate for those 21 and over is £11.60. GOV.UK (2024b) and for those between ages 18-20 you would be required to pay a minimum of £8.60, or more if you can.  
Other statutory requirements to consider with pay are, you cannot deduct anything unless it is PAYE (Income Tax) and National Insurance, or it’s been agreed in writing with the employee or set out in the contract. Anything beyond this would be considered an unlawful deduction. There is also a right to itemised pay structures, which must be received with or before, each payment of the employees’ wages. This would need to include the gross salary, any variable pay, what deductions have been taken out and the reason, the net salary, and the amount of any part payments. Daniels, K (2022) 
You will need to bring your employees pay in line with the bandings highlighted above so that they are receiving the minimum pay. You can pay more if you wish, but the minimum will be expected for you to be complying with the law and treating your employees fairly. 








9. Charlotte has received a complaint from Kit, manager of a restaurant that trades seven days a week. Kit states his working hours are too long, and that he does not have adequate breaks or sufficient days off.  He normally works five days a week from 9.30am to 9.30pm but when his supervisor is on holiday, he must cover their days off. Advise on whether Kit has a legal cause for complaint, with reference to employment law. (AC 4.2)
The Working Time Regulations 1998 came from the EU working time directive, the purpose of these regulations is to protect the Health and Safety of employees and to avoid exploitation. Daniels K, (2022) Pay is one aspect of building a reputation as a good employer, employee wellbeing goes further and working hours and regular breaks are important to the health and safety of employees so it’s important they have regular breaks, days off and the statutory holiday days. This benefits the employees and in turn it is likely to increase productivity and employee engagement. Taylor and Woodhams, (2022). 
The Working Time Regulations (WTR) set out a maximum of 48 hours for the working week, including overtime. However, it wouldn’t be correct to say that someone can’t work more than 48 hours as this is based on a 17-week reference period. Daniels, K (2022) Further requirements of the WTR state that workers should have 11 hours rest between shifts, should be allocated 24 hours off work every seven days or 48 hours off every two weeks and have a 20-minute uninterrupted break if working more than 6 hours.
If Kit decides to make a claim, and it is evidenced he hasn’t had the relevant breaks between those periods, including the 17-week reference period, his claim would likely be successful at an Employment Tribunal, and you would be in breach of the working time regulations. This is highlighted in the case of Barber and others v RJB Minning (UK) Ltd (1999) IRLR 308.
I would meet with Kit to highlight what his entitlements are so he is aware, if you haven’t provided the necessary breaks as outlined above you will need to do so, and correct it buy allowing him the time off, you can allow extra time off for when the supervisor returns so that is tallies up over the 17 week reference period, or ask another supervisor from another branch to cover the holidays so that Kit can have the relevant breaks he is entitled to. Employees can opt out of the WTR, but this must be their choice and would need to be signed by them, they cannot be forced into signing it. (Daniels, 2022) 
Failing to follow the guidelines set out by the WTR may mean a successful claim for the employee if they make a complaint to the Employment Tribunal, this can cause reputational damage to your business and could result in a loss of customers as well as large fines to payout in compensation. (Daniels, 2022)






10. Coco, a restaurant manager with eight years’ service, was delighted to inform Charlotte and Madeleine that she is pregnant and that her baby is due in six months’ time. Charlotte, who took two weeks off after the birth of her baby, is unhappy at the disruption this will cause but is happy to let Coco book two weeks’ annual leave to coincide with the birth of her baby. Charlotte feels a small business cannot afford the maternity leave and maternity pay that a larger organisation could offer, and she knows from experience that two weeks off is sufficient. Advise Charlotte and Madeleine on Coco’s maternity rights. You are concerned about Charlotte and Madeleine’s lack of knowledge in this area and decide to add a brief overview of paternity and adoption rights in case they make mistakes in this area too. (AC 4.3)
Coco is entitled to 52 weeks of Statutory Maternity Leave (SML) the earliest point leave can be taken is 11 weeks before the baby is born. CIPD, (2024d). You should assume she will take the full 52 weeks unless otherwise stated. Coco will need paid time off to attend antenatal appointments. CIPD, (2024d) During the maternity, Coco will still be entitled to the benefits she would have got if she wasn’t absent, for example holiday allocation. CIPD, (2024d)
Coco will be entitled to 39 weeks of Statutory Maternity Pay (SMP) subject to National Insurance contributions, and that she has 26 weeks continuous service 15 weeks before the baby is due. The fist 6 weeks of SMP is paid at 90% of average weekly earnings and the remainder is paid at the statutory level. CIPD, (2024d)
The same approach for pay and leave highlighted above is granted for Adoption leave as well as time given for appointments after the couple have matched with a child. One partner can take the Adoption leave, whilst the other can have Paternity. GOV.UK, (2024c) 
There is also time given for paternity leave, which is either 1 or 2 weeks and can be taken once the baby is born. The staff member will need to give you 28 days’ notice of their intention to take the Paternity leave and the pay that they are entitled to is £184.03 or 90% of their weekly average earnings, whichever is lower. GOV.UK (2024c).
Please keep in mind that shared parental leave can also be an option for Maternity and Adoption, where the parents can split the time to spend with their child. GOV.UK (2024c).
Failure to provide the statutory minimum maternity leave and pay is illegal and discriminatory, Coco is covered under the Equality Act 2010 as one of the protected characteristics. (Daniels, 2022) You will be required to carry out risk assessments to ensure Coco’s safety, failure to do this means you will be in breach of Health and Safety regulations, as advised in (Daniels, 2022) this is highlighted in O’Neil v Buckinghamshire County Council. (2010) IRLR 384. 
You should also consider that during the pregnancy Coco may wish to work flexibly to help with the physical and mental changes she may be experiencing, regular catchups to discuss how she is feeling would be necessary.




11. Chelsea, a restaurant manager, has made a flexible working request and wants to change from working full-time to working three days a week. Charlotte informs you she will let Chelsea know that Peachy Desserts Ltd ‘don’t do’ flexible working and if she does not like it, she should leave and find a part-time job somewhere else. Advise Charlotte and Madeleine of the risks of their approach and what they should do instead. (AC 4.4)
Under the Flexible Working Regulations 2014, employees can request to make changes to their hours, times and place they are required to work.  (Daniels, 2022). With more women working now in comparison to thirty years ago and people living longer and having caring responsibilities, employers have a duty to support employees to make changes to their hours. Taylor and Woodhams, (2022). This in turn will help foster employee engagement, improve mental health and wellbeing, and can contribute to higher levels of productivity for your business. Taylor and Woodhams, (2022). 
An Employment Tribunal won’t determine whether you should allow the request or not, they will be seeking to ensure that you have followed a fair process and demonstrated that you have considered the reasons for the request and if it can be accommodated. (Daniels, K 2022)
You would need to call a meeting to discuss Chelsea’s request. She will be entitled to bring a representative with her to the meeting and you will need to formally respond to her request with a written outcome within two months. She is entitled to make up to two requests per year and can make these requests from day one of employment. GOV.UK (2024d) 
If you are unable to authorise the request, you will need to justify why based on several grounds, ie, the burden of additional costs, unable to allocate work, a detrimental impact on quality and performance. (Daniels, K, 2022)
If you can allow the changes, you will need to update Chelseas contract with them for her to sign. 
Chelsea can appeal the initial decision so I would recommend you dealing with the first request allowing Madeleine to hear the appeal. If the decision is still upheld, then she can seek advice from ACAS or look to take it to an Employment Tribunal to have her case heard if she feels the process hasn’t been fair.  
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