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Evaluate the opinion that vulnerable people are being increasingly failed by the criminal justice system. Is this suggestion wrong in today’s environment?
The criminal justice system is made up of several agencies, all of whom have different functions and responsibilities. The agencies involved are the police, crown prosecution service, probation, youth offending teams, prisons, courts, criminal cases review commission, community safety partnerships, criminal injuries compensation authority, forensic science service and the parole board. These agencies are overseen by the home office, the home secretary and the ministry of justice. (Newburn 2017) It is important to note that these agencies are only applicable to England and Wales, Newburn (2017) points out that there is a slightly different system in Scotland and Northern Ireland.

There is a wide definition of the word vulnerable, a widely accepted version is a person who can be hurt, or attacked easily (Cambridge dictionary, 2022). However, this definition can change depending on the criminal justice agency involved. For instance, the College of Policing (2021) says that a person is vulnerable if “they are unable to take care of or protect themselves or others from harm or exploitation”. The Crown Prosecution Service (CPS) (2017) defines a vulnerable person as someone who has “difficulties attending court and giving evidence due to their age, personal circumstances, fear of intimidation and because of their particular needs”. This is catch-all definition. Bartkowiak-Théron and Asquith (2012 cited in Hughes, Colvin and Bartkowiak-Theron 2021) suggests that are often multiple and intersecting in nature. 
Morabito (2014) discusses vulnerability and suggests that someone can be vulnerable based around individual circumstances ranging from, gender, race, age, geographic or relationship status (Aday 2001 cited in Morabito, 2014). Hudson (2006) discusses that the idea of discrimination in the criminal justice system and mentions that “unemployment, race and gender have been shown to influence criminal justice decision making.”. Hudson (2006) also argues that men and women are treated differently in the criminal justice system and suggests that women receive, on average, harsher punishments than men and makes reference to the link with race and argues that black people tended to be awarded more severe punishments than their white counterparts.

The Ministry of Justice (2020) sets out a code of practice for victims in England and Wales. All victims of crime will have rights under this scheme regardless of whether the crime is reported to the police and includes close relatives where a death has occurred, the victim is under 18 or the victim has a mental impairment. The MOJ (2020) also offers enhanced rights to vulnerable victims and considers those to be vulnerable if they are under 18 or suffers from a mental disorder which is listed under the mental health act 1983, impairment of intelligence or social functioning and those with a physical disability. Enhanced rights can also be provided to those victims who feel intimidated such as those experiencing domestic abuse or sexual violence and considers the victims wider social and cultural background.
HMIC (2015) does recognise that vulnerable victims who encounter the police require special assistance and support. HMIC (2015) suggests that many forces will use the MOJ (2020) definition of vulnerable victims or the College of Policing (2021) definition but does suggest that many forces will use their own definition. However, South Wales Police uses the ACPO definition:
“Any person aged 18 years or over who is or may be in need of community care services by reason of mental, physical, or learning disability, age or illness AND is or may be unable to take care of him or herself or unable to protect him or herself against significant harm or exploitation.”
Morabito (2014) does argue that the police are more likely to come into contact with vulnerable people as victims rather than offenders and the term vulnerable is very hard to define as the term is a social construct. Morabito (2014) also discusses that the police response to vulnerable people, who often have mental ill-health, is often a referral to the local crisis intervention team. However when you consider, offenders with vulnerabilities, Hughes, Colvin and Bartkowiak-Theron (2021) points out in Australia, vulnerable people are often over-represented while on police bail.
Domestic abuse and intimate partner violence makes a person vulnerable regardless of any other factors that increase vulnerability as domestic abuse can be seen as a different crime as the targets are known to the perpetrators (Storey and Strand, 2017). ONS statistics provide information around victim characteristics, which suggests that 73% of victims in the year ending March 2021 were female, however considering age, the majority of male victims were 75 or over, (Elkin, 2021). However, South Wales police requires some improvement according to HMIC (2015) in order to better protect vulnerable victims as the report suggested that South Wales police were good at responding to high-risk cases but found more difficulty in responding to low and medium risk.
The British crime survey reports that in the year ending March 2021, there were almost 32,000 cases of domestic abuse reported in the South Wales Police force area. This equates to 17% of all crimes recorded in this police force area
Honour based abuse or violence is primarily a crime against women and occurs when a woman brings shame upon her family. Women will often experience acts of violence which often leads to her death (Aplin 2019). Aplin (2019) suggests that honour-based abuse is a vulnerability, however police fail to recognise victims with additional vulnerabilities such as mental ill health or a physical disability and points out that the forced marriage act (2016) was brought in to stop vulnerable people entering marriages that they didn’t necessarily consent to, however Alpin (2019) points out that police officers sometimes are unable to intervene as they are unable to prove consent.
In order to protect vulnerable people from domestic abuse the police operate a system called MARAC (Multi-agency risk assessment conference). There are approximately 270 MARAC’s operating across the United Kingdom (Safelives 2014) These meeting discuss the most high-risk cases made up of the most vulnerable victims of domestic abuse, including men, women and children. In order to find out the most high-risk victims a domestic abuse, stalking and harassment risk indicator checklist is completed (DASH-RIC) HMIC (2015) suggests that police call handlers have a good grasp on assessing callers who are high risk and vulnerable and as a result, a public protection notice (PPN) is submitted, but argue that those calls that come in on the weekend won’t be dealt with until the next working day. South Wales Police have one of the highest referrals to MARAC for female victims at 80 per 10,000 females and for male victims 9% of cases discussed centred around male victims which is the highest percentage across all police forces in England and Wales. Safelives (2014) say that the purpose of MARAC is to further protect victims from further harm by agencies such as police, social services, health and external partners such as domestic abuse and drug and alcohol services share information.

The next agency that either vulnerable victims or offenders will come into contact with is the court system Her Majesty’s Courts and Tribunal Services (HMCTS) (2021) uses a similar definition of vulnerability to the CPS (2017) definition and has created a vulnerability action plan in relation to the support for vulnerable court users post-covid 19 pandemic. HMCTS manages all the courts in England and Wales. This includes criminal courts, civil justice centres and tribunal courts. The action plan ensures that vulnerable witnesses and court users are able to have support in order to access services and court buildings. Zedner (2002) also explores vulnerable victims who are witnesses in court and suggests that special provisions need to be made for vulnerable people which include, the elderly, children and those with a learning impairment.
Cooper and Grace (2016) discuss the availability of special measures available in courts for psychiatric patients and those vulnerable patients that have mental ill health. Special measures can include, but is not limited to, evidence by video link, screens, aids such as translation, device or using images to aid understanding and removal of wigs and gowns. Cooper and Grace (2016) suggest either party can apply for these measures, however the judge can decide whether these measures should be used. The CPS (2017) supports the need for special measures for vulnerable witnesses and those with mental ill health, however, does mention that special measures might not be available in all court buildings, and they might not be granted in all cases.
Howard (2021) challenges the view that everyone in court is treated fairly. Howard (2021) states that those vulnerable defendants, who suffer with mental ill health, who attend magistrates’ courts are not receiving the same levels of protection and assistance as those attending crown courts., Howard (2021) explains that in the crown court, defendants will undergo a “trial of the facts” hearing if the defendant is found unfit to stand trial, whereas there is no ‘trial of the facts’ available in the magistrates court. Shaw et al (1999) note that there is growing concern for the number of vulnerable people attending court while suffering from a psychiatric disorder and as a result a diversionary scheme has been established where court staff make referrals to the programme, however one criticism is that it requires court staff to recognise the conditions firstly which resulted in some defendants being missed during screening.
It is worth noting, Scotland has a different court system for vulnerable young people aged between 8 and 17 are diverted away from the criminal justice system by being identified as early as possible and offered programmes such as drug and alcohol misuse, anger management and conflict resolution (Deuchar and Sapouna 2016). Deuchar and Sapouna (2016) evaluate that this diversionary scheme has had some success as it uses a whole system approach and targets the young persons needs such as finances and homelessness. Deuchar and Sapouna (2016) note that this system supports young people, helping them to understand the court process and bail conditions which means that they are less likely to re-offend. 
Nathanson and Saywitz (2015) share their findings about a system to support child witnesses in Las Vegas. Nathanson and Saywitz (2015) note that children are often called as witnesses to provide information which can compound adverse childhood experiences such as neglect, maltreatment, domestic and sexual abuse as well as other crimes. Nathanson and Saywitz (2015) mention that as a result of research conducted with child witnesses a ‘Kids’ court school’ was opened in order to reduce the child’s anxiety about attending court. It is also mentioned that this ‘school’ is available whether the child is a witness or an offender. This school was found to decrease anxiety significantly. However while this has helped children have a voice in court proceedings, these types of programmes are not available worldwide to all vulnerable children regardless of whether they are attending criminal or civil cases.
When vulnerable victims of domestic abuse are considered, in the South Wales police force area, 65% of all domestic abuse crimes resulted in a charge decision by the CPS and out of that 73% resulted in a successful conviction (Elkin, 2021). Porter (2019) cites Burton (2008) and Cretney and Davis (1997) who are critical of the CPS and state that not enough cases have been charged and where charges have occurred, many have had the charge level reduced. Porter (2019) concludes that many witnesses will withdraw from the court process and as a result, a witness summons will be issued in order to secure attendance, however Porter (2019) does argue that by issuing summons, victims of abuse could be put in more danger and as a result will not trust the CPS and the courts to act in their best interest (Catteneo et al, 2009, Buzawa et al 2000, cited in Porter 2019).

When vulnerable defendants are charged, they may be given a prison sentence. HMPPS (2022) say that vulnerable prisoners may be held at a vulnerable prisoner’s unit within the prison estate or a secure psychiatric hospital if the prisoner has a certain condition under the mental health act. Justice Inspectorates (2021) says that the prison estate uses the Care Act (2014) definition of vulnerability which defines an adult at risk as someone who needs care and support and is at risk of or experiencing abuse and/ or neglect and as a result of these needs is unable to protect themselves from harm. 
England, Wales and Scotland have the highest imprisonment rates in Europe (Prison Reform Trust, 2021). When you consider vulnerable prisoners with learning difficulty or disability, approximately one third of prisoners were assessed to have a learning disability, however prisons are increasingly supporting prisoners with these conditions (Prison Reform Trust, 2021). 71% of women prisoners suffer with mental ill health while being imprisoned which result in the highest level of self-harming in prisons since records began. However, it is worth noting that diversion schemes, especially in Scotland (Deuchar & Sapouna, 2016) are working as the number of children in custody has fallen by 83% (Prison Reform Trust, 2021) 
Coid, Fazel and Kahtan (2002) discuss the numbers of elderly prisoners in England and Wales who were admitted to a secure psychiatric hospital and found “that rates of psychiatric illness… are well above community levels”. These psychiatric illnesses can include personality disorders, but patients could be admitted for other conditions such as schizophrenia, drug and alcohol dependency and severe depression or anxiety. Coid, Fazel and Kahtan (2002) argue that if individual needs are not met, then the current psychiatric services must be evaluated. 
On the other hand, Fazel et al (2001) explore the elderly population in the main prison estate, who estimate that there were 1000 elderly men aged over 60 in 2001, however the Prison Reform Trust (2021) suggest that over 60’s are the fastest growing population in the prison estate and suggests that this number has tripled in sixteen years. Fazel et al (2001) say that 83% of prisoners over the age of 60, have a disability or long-standing illness. Therefore, Fazel et al (2001) suggests the health care needs for the older population should be targeted for their specific needs and should not be based around the health care needs for the younger population or those in the community. Wahidin (2003) discusses elderly women in prison, they argue that elderly women aren’t afforded the same levels of care and support than elderly men in prison do as there is a specialist unit for elderly men.
When the definition of vulnerability for prisoners mentions that a person is unable to protect themselves from harm, all prisoners during the covid-19 pandemic could be considered as vulnerable, Novisky et al (2021) discuss that the way the buildings are designed, and the condition of the buildings create conditions where viruses are highly transmissible Novisky et al (2021) argues that incarceration can exaggerate pre-existing health inequalities. This was supported by the Prison Reform Trust (2021) who cite SAGE advisors who say that “people in prison have much higher rates of hospitalisation and mortality than people in the community”. The Prison Reform Trust (2021) say that at the very beginning of the pandemic, a large number of positive covid-19 cases were missed due to the lack of routine testing, however there was at one case of covid-19 in every prison and up until May 2021, there were almost 150 deaths of prisoners from Covid-19. Burki (2020) reports that prisoners worldwide have poor health and higher rates of asthma, smoking, diabetes than those in the community and reports that for some, forced isolation after contracting covid-19, was seen as a punishment so prisoners were reluctant to inform staff that they were unwell.
Another vulnerable group in prisons are pregnant women, Abbot et al (2020) estimate that yearly, 600 women are pregnant while in prison and 100 women give birth while imprisoned. Abbot et al (2020) notes that these numbers are an estimation as details on pregnancy and births are not routinely recorded in prisons. This study only includes prisons in England as there are no female prisons in Wales. Abbot et al (2020) also mention that there are only 64 places for mother and babies in the current prison estate. National Offender Management Services (2014, cited in Abbot et al 2020) give guidance on the treatment of pregnant women, which includes adequate nutrition, removal of handcuffs while in the hospital, travelling in non-descript vehicles and provisions to support breastfeeding in situations where mother and baby have been separated.

In conclusion, the criminal justice system is made up of several agencies, including the police, courts and prisons which are over seen by the home office and the home secretary. There is also a wide definition of the term vulnerable and vulnerability, including the College of Policing (2021) definition which states that vulnerable people are those who can be hurt easily or unable to protect themselves. The CPS (2017) state that personal circumstances, personal needs, and witness intimidation all make a person vulnerable. Hudson (2006) note that men and women are treated very differently in the criminal justice system. Bartkowiak-Theron and Asquith (2012) note that vulnerabilities can be multiple and intersecting.
Morabito (2014) note that the police interact with vulnerable victims and those who suffer with mental ill health and as a result make referrals to the local crisis intervention team. HMIC (2015) state that South Wales Police respond well to high-risk victims of domestic abuse, however, doesn’t respond well to medium and standard risk victims. Aplin (2019) also points out that police do not respond well or necessarily understand honour-based violence.
In regards to the courts, Zedner (2002) suggests that provisions, such as special measures should be available for the elderly, children and those with a disability or learning impairment. However, CPS (2017) say that while there is an availability of special measures, they might not be available in all court buildings and is up to the discretion of the judge.
England and Wales have the highest prisoner rates in Europe (Prison Reform Trust, 2021). The prison system uses the Care Act (2014) definition of vulnerability which states that prisoners are classed as vulnerable if they are unable to protect themselves. During the covid-19 pandemic, all prisoners were unable to protect themselves from harm. Prison Reform Trust (2021) state that there were covid-19 cases in every prison, however the majority of cases in the first wave of the pandemic were missed due to lack of testing. Burki (2020) also suggested that forced isolation made prisoners reluctant to let staff know that they were unwell. The elderly are also the fastest growing population in prison and Fazel et al (2001) states that 83% of the over 60’s has a long standing illness or condition.
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