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Introduction

After reading this the reader will be able to evaluate the extent to which the courts will uphold a contract entered into as a result of threats or pressure by one party to the contract upon the other. This report will cover in depth duress and also undue influence looking at how they can affect contracts that have been entered because of them and there will be case law examples used. 

Duress

Duress in contract law refers to any circumstances in which a person or a party is forced against their own will into a contract and this is through the use of illegitimate pressure from the other person (Lawble, 2019). There are two forms of duress and one of them is called physical duress. This means that one party intended to threaten another party with the intention to harm them, and the other form of duress is called economical and that means that a party is trying to use money for someone to sign a contract. So that parties wouldn’t have signed the contracts if they were was not forced into signing them. 

In the case that was between Skaete and Beale (1840), the verdict that was given by the court was a problematic one and this was because a tenant who was being threatened with the levying of distress by the landlord over rent which was owed by him, he promised to pay part of it immediately and the balance within a month. When the tenant failed to pay the balance as they agreed, the landlord then brought an action for the balance. The tenant pleaded that the distress was wrongful because only a smaller amount of money was owed. This was problematic because he had consented to the agreement because the landlord threatened to sell the goods that belonged to him unless the agreement was made and by entering the contract was the only possible way to keep the goods. This plea of duress was rejected. The courts have moved away from this decision by in The Siboen and the Sibotre (1976), it was ruled that any threat towards any property should be considered as duress, so duress also included property in the most serious situations.  
Another case that included duress was the case that was between DSND Subsea Limited v Petroleum Geo Services ASA (2000), this is where the court decided that the misrepresentation was not the leading cause that led to PGS signing the agreement in the first place so there had been no evidence that there was any duress. This was not held up by the court because there was no evidence that duress happened which meant that the agreement between the two parties was signed on fair terms. 

Economic duress

Economical duress in contracts occurs where a party to a contract threatens to cancel a contract unless the other party agrees to their demands. The economic duress occurs when the other party is stuck, as there are no other practical options but to agree to the new terms of the contract. (Study.com, 2021). An example of a case with economic duress is the one in the case of Cumming v Ince (1847) which was when a private mental asylum patient was threatened into signing away all her property or the committal order bestowed upon her would never be removed. It was found that the patient had signed away her property under duress and the contract was void. (Brown, 2021), the essential elements are that an illegitimate threat is made (e.g. to breach an existing contract or to commit a tort) and that the injured party has no practical alternative to agreeing to the terms set out by the person making the threat. 

In the case that was between Pao On v Lau You Long (1980), past consideration was taken into place when the outcome was getting decided and the judge Lord Scarman decided that “If both parties agreed that the act was to be paid for at a later date then it is acceptable as long as no form of coercion has taken place”. This means that if both of the parties have agreed to some sort of contract, then it is legally binding even if there was duress because during the case, no coercion had actually taken place. 

Another case where there was economic duress considered was the one between Atlas Expressv Kafco (1989). This is because the judgment of the case was given in favour of Kafco. This was because Kafco were found to have signed the contract which was under the influence of economic duress as they had felt that there wasn’t any other option but to agree with the terms that they had been given. Also, Kafco didn’t actually approve the new terms as they had already rejected the proposal.  

Undue Influence

Undue influence is when an individual is able to persuade another's decisions due to the relationship between the two parties. Often, one of the parties is in a position of power over the other due to elevated status, higher education, or emotional ties. The more powerful individual uses this advantage to coerce the other individual into making decisions that might not be in their long-term best interest, (Investopedia, 2021). This means that in order for a contract  to be made void, then one of the parties involved must prove that they were unlawfully coerced into signing the agreement and not do it for their own will. 

One case that is regarding undue influence is Williams v Bayley (1866). This is where Bayley’s son took notes to a bank, in which he had forged in his father’s name and without his father’s knowledge and permission. The notes were found out to be fraudulent. Bayley’s son had done this many times and he also gotten away with it. On one time, the bank queried about the note as it dishonoured. The son had redeemed it but Bayley did not ask as to the reason why the note had dishonoured, therefore the son continued. When the forgery was found out, the son did not deny it. The bank then decided to propose that Bayley mortgage his house to pay them back in order to avoid his son’s prosecution. Bayley at first obliged, but later on brought a cause of action over the validity of the agreement with the bank. The court decided that the agreement was to be cancelled and this is because the banker threatened Mr Bayley with prosecution. 

Another case where there is undue influence is the case of undue influence is the one of Lloyd’s Bank v Bundy (1975).  Bundy owned a house; this was the majority of his estate. His son was operating a business that wasn’t doing very well, and he asked his father to give him collateral for taking out loans from Lloyds Bank. The father then signed the original collateral for a smaller amount of money after thinking about it and also talking to his lawyer. Later on, the son needed more collateral, and the only way that Bundy could provide it was by using the house as collateral. When the lawyers from the bank came over with his son they explained that this was the only thing that was possible in order to help his son and Bundy signed the document. Five months later the bank foreclosed on the son's assets, and as he was bankrupt they seized the house. Bundy refused to leave the house, and the bank sued to have him evicted. The court found that as the terms were unfair and that Bundy was not told to seek legal advice before agreeing terms, the case was found to be in Bundy’s favour. 

Another case that is regarding undue influence is the case of BCCI v Aboody (1989). This is where there were three different verdicts given regarding undue influence. These were “Class One – Actual undue influence which required proof of the influence” also “Class 2A – Presumed undue influence where there is relationship which can give rise o undue influence” and also “Class 2B – Presumed undue influence but when there is trust put into someone and confidence placed in them to safeguard their interest”. 

Subtle Pressure

According to ‘Merry’ (1998), subtle pressure is when there is pressure that is not easy to notice and can be swept under the rug, unless it is looked for very carefully. 

One case regarding this is the one of the Royal Bank of Scotland v Etridge (2002). This is where the court decided that the banks are required to make sure that their clients and that is including their wives obtain legal advice especially if the case of a couple transacting over their matrimonial home. This can be seen as important because the wives felt like they were pressured into signing a contract by their husband. 

Another case that is regarding subtle pressure is the case of Barton v Armstrong (1976). This is where the court decided that the contract should be set aside. This is because they said that where there is duress to the person there wasn’t any obligation to show that he would not have entered the agreement but for the threat instead, simply the death threats was a cause. 

In the case of CIBC Mortgages v Pitt (1993), this considers subtle pressure and also forms of duress and the court decided that it is not necessary for a claimant to demonstrate manifest disadvantage where the defence is based on actual undue influence. It was ruled that because the stated purpose was to purchase a holiday home, the bank was not put on enquiry and therefore could not be fixed with constructive notice. When a case is being judged upon that includes manifest disadvantage, it is vitally important to consider the case fully and not just what is being viewed currently. This is because it could lead to having vital information being missed and it may end up having one party losing even though it doesn’t regard the assigned case.  

Overview

Courts across the world consider lots of different things; these things can vary from duress including economic duress and undue influence which can include subtle pressure when deciding to void any contract due to duress or undue influence.

Undue influence has changed over the years so now when the courts are deciding cases it includes things like properties and assets when considering contracts; this is because they can be forced to be used by someone to unwillingly to enter a contract. 
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