[image: A picture containing logo

Description automatically generated]


Internal Memo
To: Senior Management Team
From:	Nicole Smith (HR Manager) 
Date:	23 February 2022


Please see below answers to the questions posed.

Is this a TUPE transfer? 

TUPE Background Information

TUPE - A Transfer of Undertakings (Protection of Employment) Regulations 2006 (Daniels, 2019), further minor amendments were made by the Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 2014 (Daniels, 2019).

TUPE provides critical protections to employees who work in one organisation but transferred across to a new organisation (Daniels, 2019).  

TUPE applies in two situations (Lewis and Sargeant, 2019, p326):
1. Business Transfers - When an organisation (or part of an organisation), is transferred from one employer to another
2. Service Provision Change - A service is transferred to a new provider.

For TUPE Transfer 

It is likely that this would be a TUPE transfer. 

A Service Provision Change falls under a TUPE transfer and is when contracts are taken over or reassigned (CIPD, 2022), in this instance with Illuminate it looks likely to fall under ‘Insourcing’, whereby when a contract ends, work is transferred in-house (ACAS, 2021a). 

Business Transfer is also a possibility – When one organisation or part of an organisation transfers from one employer to another (ACAS, 2021a). 

For distinction between which of the two categories of TUPE this could fall under, there would need to be further evaluation of the workforce being transferred. There would need to be further review and risk assessments needed to try and finalise all data to ensure less legal and commercial risk (CIPD, 2022)

However, both include a grouping of employees that carry out work for BBL (ACAS, 2021a). 

Big Business Limited (BBL) will need to abide by TUPE as both Public and Private sector employers are covered by the regulation  (ACAS, 2021a) Illuminate employees are also legal employees and the transfer is within the UK, again this means employees’ rights are protected under TUPE (ACAS, 2021a).  Illuminate employees transfer to BBL would fall in line with TUPE, whereby the employer must change (ACAS, 2021) but the client must remain the same (ACAS, 2021). 

Against TUPE Transfer 

Currently Illuminate spend a high proportion of working time on BBL sites (85%) but contractual duties would need to be reviewed and also Job Descriptions (ACAS, 2021). While Illuminate spent a high percentage of time on site, which is relevant for a TUPE transfer it isn’t determinative (ACAS, 2021), BBL may not be Illuminate’s only client but they could work for other clients for 15% of the time. 

Conclusion 

This is likely to be a TUPE transfer, as while there needs to be further investigation into which TUPE situation it is, either situation would still be TUPE Transfer. While it could be either, Insourcing and a Service Provision Change seems the most feasible option with the current information. 

If it is a TUPE transfer what legal obligations does BBL have?

Initially Illuminate and BBL have a legal obligation to identify, inform and consult affected employees and their union - Federation of Electrical Workers (FEW) (ACAS, 2021a), this is an obligation under TUPE regardless of the number of employees involved. (CIPD, 2022). BBL will also need permission from Illuminate to consult FEW about the transfer (CIPD, 2022). 

BBL should engage with existing staff before a transfer takes place, this includes informing the IWU (CIPD, 2022). 

When a TUPE transfer takes place, all the contractual and statutory rights of an employee are transferred from the previous organisation (Illuminate) to the new organisation (BBL) (ACAS, 2021a; CIPD, 2022). 

Following a TUPE transfer, Illuminate employees will be (ACAS, 2021a):
· Transferred automatically to BBL
· Protected from having their terms and conditions changed in connection with the transfer
· BBL can only change any terms and conditions if there’s an enhancement or an ETO reason Economic, Technical or Organisation (CIPD, 2022).
· Illuminate employees can claim unfair dismissal automatically if dismissed due to the TUPE transfer

Consultation includes measures that BBL will need to address with the transferring employees, this could include salary payment date and any company reorganisation (CIPD, 2022). During consultation BBL will check and resolve any discrepancies with Illuminate. 

Responsibilities that BBL will have post transfer for transferring employees include continuity of service, contracts of employment (and any obligations listed within this document - holiday/ sick/ redundancy pay, holiday entitlement and health insurance), (ACAS, 2021; CIPD, 2022). 

BBL will take on any responsibilities and liabilities against Illuminate following the TUPE transfer. BBL may need indemnities incase the information provided by Illuminate was inaccurate (CIPD, 2022).

If it is a TUPE transfer what legal obligations does Illuminate have?

Like BBL Illuminate need to identify, inform and consult employees affected (ACAS, 2021a). Illuminate will need to inform and consult with all affected employees well in advance of a TUPE Transfer (CIPD, 2022), this would involve consultation with FEW.

Illuminate must provide affected employees with a written notification about the facts of the transfer and how to object (CIPD, 2022). This triggers the formal communication process, although it’s good practice to speak with them directly first (CIPD, 2022) 

If Illuminate doesn’t inform or consult affected employees about a TUPE transfer, Illuminate would breach TUPE regulations meaning employees could make a claim to an employment tribunal (ACAS, 2021). 

Illuminate needs to send a detailed letter to employees and FEW, with information to participate in the consultation process, this should include (ACAS, 2021a):  

· Proposed date of the transfer 
· Reasons why the TUPE transfer is taking place
· How the transfer will take place
· The legal, economic and social implications of the transfer 
· Any measures proposed that will affect the employee (No measures need to be highlighted too) 
· Any ‘measures’ that BBL will take that will affect the transferring employees. These could include changes to the hours of work, job descriptions, or when salary payment is paid. 

There is no fixed time period for informing and consulting affected employees about a TUPE transfer but it must be long enough before the transfer so it can be discussed and explained (ACAS, 2021). 

Illuminate should invite BBL to speak with the transferring employees about the transfer (CIPD, 2022). 

If a TUPE Transfer is agreed, a precise legal requirements around information and consultation will need to be followed (CIPD, 2022). Illuminate would have to provide due diligence and supply employee liability information to BBL at least 28 days before the proposed transfer date (CIPD, 2022). 

Employee liability information includes identity, age, terms and conditions, active disciplinary/ grievance records, any collective agreements and employment claims  (ACAS, 2021):

Illuminate must ensure they provide this information on time and correctly, otherwise BBL could apply for compensation - A minimum award of £500 for each employee whose information was incorrect or not provided can be made (CIPD, 2022).

Illuminate also needs to inform BBL of the total number of agency workers working temporarily for them, including where they work and the type of work they do (CIPD, 2022). 



























Advice in responding to this and dealing with any selection issues generally

UK Government (2022a) states an employer should use a fair and objective way for redundancy selection. 

BBL must follow correct redundancy procedures and apply fair selection criteria (ACAS, 2021b), this includes grouping similar roles in a 'selection pool' to make sure everyone is being reviewed in a fair way (CIPD, 2022). 
‘Last in, first out’ is a risky selection method, while it could be part of a wider range of selection criteria it shouldn’t be the sole method (CIPD, 2022). You can select employees based on their length of service but only if you can justify it – It could be indirect discrimination if it affects one group more than another (UK Government, 2022b). 

BBL may use agreed criteria to create a scoring matrix to help choose who to make redundant from the selection pool (ACAS, 2021b).

Fair selection criteria BBL could use (ACAS, 2021b): 

· Attendance and Punctuality (Disability or maternity related absence to be discounted)
· Disciplinary Records 
· Length of Service 
· Performance and ability 

When Illuminate employers transferred across to BBL they also carried with them the rights to a fair redundancy process (ACAS, 2021b). ‘Last in, first out’, or solely releasing previous Illuminate employees could not only jeopardise compliance with the TUPE transfer it could disadvantage BBL, as BBL could release more competent employees (CIPD, 2022).

Previous Illuminate employees also retained their length of service/ period of continuous employment when they transferred to BBL (which includes their service at Illuminate). (ACAS, 2021b), so you could concede that some ex illuminate employers could have a longer length of service than other employees at BBL. 

An Economic, Technical or Organisation reason (ETO) allows employers to include employees who have transferred under TUPE (Lewis and Sargeant, 2019, p330). While TUPE employees can be included when there are workforce changes, transferred or TUPE employees must be treated in the same way as employees who have worked at BBL continuously (ACAS, 2021b). 




A legally compliant and fair process for dealing with any redundancies that may arise 

Redundancy should be seen as a last resort, it requires sensitivity and the following of correct processes and procedures (Coy, 2017). Carefully handling a redundancy situation would ensure fair treatment and aid the morale of the remaining workforce (Pugh, 2019). 

Prior to the redundancy programme, BBL should consider ‘Planning’, this could include natural wastage, retraining or redeployment  or recruitment freezes (CIPD, 2022).

Legal compliance 

Section 188 Trade Union and Labour Relations (Consolidation) Act 1992 (TULCRA)​, there is a duty to collectively consult if an employer is proposing to dismiss as redundant 20 or more employees​ at one organisation ​within a 90-day period​ (Sheppard, 2021b). 

As BBL are considering reducing the workforce by 23 employees (20 is the threshold to inform), BBL also have a duty to inform the Redundancy Payments Service acting on behalf of the Department for Business, Energy & Industrial Strategy (BEIS) by submitting the HR1 form (CIPD, 2022). The HR1 form must be submitted prior to consultation, consultation must start at least 30 days before notification of redundancies for dismissal of employees (ACAS, 2021b) and is usually submitted at the same time as the s.188 letter (Sheppard, 2021b). 

Employees can be accompanied to all meetings by either a trade union representative or colleague (CIPD, 2022), if an employee isn’t accompanied, BBL needs to ensure the employee feels happy to continue (Sheppard, 2021b).

A fair redundancy process

BBL’s formal redundancy procedure would need to be handled correctly – Any misunderstanding of the law could make the company liable to unfair dismissal claims and subsequent pay awards (CIPD, 2022). 

The following stages of a redundancy programme will need to take place to ensure a fair redundancy process (CIPD, 2022; Sheppard, 2021b): 

· Identifying the pool for selection
· Initial meeting​
· Scoring​
· Invitation to consultation meeting​
· Individual Consultation meeting​
· Follow up​
· Outcome meeting​
· Written confirmation of redundancy​
· Appeal​

Identifying the pool for selection

The pool of employees for redundancy selection (the selection pool) must be identified (ACAS, 2022). The selection pool needs to be shared with FEW and IWU (Sheppard, 2021b).

The key requirement to identify a selection pool is reasonableness  (Sheppard, 2021b) but factors to consider when identifying a pool is the type of work, whether they work in the same or similar department (Coy, 2017; CIPD, 2022; Sheppard, 2021b). 

Initial Meeting 

There needs to be reasonable warning of impending redundancy (ACAS, 2021b). ​BBL must meet with the potentially redundant employees and FEW / IWU. BBL will need to explain information on the redundancies including the reason, number at risk, job types affected, proposed selection methods (ACAS, 2021b; CIPD, 2022):

There needs to be meaningful consultation and explanation that redundancy is the only possibility. This is needed to avoid claims that the decision has been pre-determined (Sheppard, 2021b). Following the initial meeting BBL should confirm in writing to each employee at risk of redundancy (CIPD, 2022)

BBL can ask for volunteers for redundancy, seeking volunteers may avoid compulsory redundancies, however BBL has no obligation to accept volunteer requests if that specific employee is needed (CIPD, 2022; Sheppard, 2021b). 

Scoring 

BBL will need to score each employee at risk of redundancy against the selection criteria (Sheppard, 2021b). Scoring should be reasonable and objective (which can be verified if required) (Sheppard, 2021b). 

Employment tribunals look positively on a points system across relevant varied criteria  (CIPD, 2022). BBL will attach weightings to criteria to create a scoring matrix.

Invitation to consultation meeting​

Once the scoring process has been completed and verified, BBL need to write to each employee provisionally selected for redundancy and inviting them to a formal consultation meeting. ​

The employee should be given sufficient time between receiving the letter and the meeting to prepare any evidence to challenge their selection​. 

Individual Consultation meeting​

During the consultation meeting the employee can only access the breakdown of their score (CIPD, 2022), the employee can challenge their selection or elements of their score and put forward ideas to avoid their redundancy (Sheppard, 2021b). 

This meeting is also an opportunity for the employees to check any entitlements or raise queries they may have (CIPD, 2022). 

Follow Up

BBL will need to follow up on any suggestions or challenges made during the individual consultation meeting (Sheppard, 2021b). The number of individual consultation meetings depends on the employee (ACAS, 2021b). 

If an employee’s score changes, BBL will need to check all scores and if a different employee is now ‘at risk’ of redundancy the process starts again, the original employee will then be informed they are no longer ‘at risk’ of redundancy (CIPD, 2022). Alternatively if the employee doesn’t change and redundancy is the outcome, the employee will be invited to a formal meeting to confirm this.

Outcome meeting​

BBL will need to meet with the employee(s) identified as to be made redundant at the outcome meeting ​(Sheppard, 2021b) and set out reasons and responses (if required). 

Written confirmation of redundancy​

Termination must be confirmed in writing​ (Sheppard, 2021b). The Termination letter should explain the decision,  termination date, redundancy payment calculation and confirmation of the right to appeal (ACAS, 2021b; Sheppard, 2021b). The letter should also state whether the employee will be working their notice or receiving a payment in lieu (Sheppard, 2021b). 

Appeal​

Employees have a right to appeal against the redundancy decision (ACAS, 2021b). BBL will set a reasonable time limit for an employee to appeal (Sheppard, 2021b).  








What are the options in terms of seeking to make the change to the terms and conditions?

A contract between an employer and an employee is a legally binding agreement (ACAS, 2021c). Employment variations can be unpopular and to get staff to agree can be difficult (Peninsular, 2021; Rowley, 2015). 

There are three main options should BBL wish to change existing contractual terms (CIPD, 2021a):

1. Agree Changes with employees through thorough consultation or collective agreement (A small incentive like a pay review could encourage acceptance.
2. Make the changes to terms and conditions unilaterally.
3. Terminate employee’s contract by notice and offer re-engagement on the new proposed terms and conditions.

BBL would need to inform all affected employees of the potential change in Terms and Conditions and also FEW and IWU (ACAS, 2021c). BBL will need to be clear about the proposed variation, the reasoning behind a Terms and Condition change, the timeframe of proposed changes and who the variation would affect (ACAS, 2021c). 

It may be more appropriate and effective for BBL to discuss changes with FEW and IWU in a collective agreement (ACAS, 2021c). A collective agreement would allow the proposed change, even for employees who aren’t a union member (NIdirect, 2022). 

TUPE employees who were transferred from Illuminate also needs to be a consideration. TUPE regulations give transferred employees certain protections to their terms and conditions for an indeterminate period (ACAS, 2021d). The only two reasons whereby an employer can vary these terms is to improve terms and conditions or if there is an ‘Economic, Technical or Organisational’ (ETO) reason (ACAS, 2021d)– Would increase to mobility be a valid ETO reason? 

















Does the clause referred to (about the company having the right to make changes) help management?

'Flexibility' or a 'Variation' clause can allow a change to certain terms and conditions (ACAS, 2021c). However, there should be caution when relying on generic variation clauses to make substantive changes (Rowley, 2015). This is due to there being an implied terms of mutual confidence and trust between employer and employee (Citizens advice, 2021), while some could be permissible, this isn’t the case for larger changes (CIPD, 2021a). 

The flexibility clause currently in BBL’s terms and conditions gives BBL the right to change some terms but they have to be ‘reasonable’ (ACAS, 2021c). Significant variation, like increased mobility, without an employee’s agreement could lead to claims of breach of contract or constructive dismissal (ACAS, 2021c; CIPD, 2021a).

An employment tribunal is more likely to allow a variation of terms and conditions due to a ‘flexibility’ clause if it specifies which terms it applies to (like mobility), rather than a general provision allowing variation to any term (Peninsular, 2021), this is not relevant to BBL whose clause is non-specific. While BBL’s clause is vague and ambiguous it may encourage and potentially mislead employees to believing changes are permissible (CIPD, 2021c).

Hart v St Mary’s School and Norman and others v National Audit Office – Both relied upon variation clauses in contracts and attempted to use them for different purposes. In both cases the Employment Tribunal found the variation clauses were too ambiguous and therefore the clause was insufficient for the significant and potential detrimental change to Terms and Conditions (Rowley, 2015). 

Another consideration would be TUPE employees, the previous Illuminate employees would have transferred across to BBL with their original terms and conditions (ACAS, 2016; ACAS, 2021d) These employee’s would not have had the original clause referred to. 













What are the advantages and disadvantages of each of the options you have identified? 

When amending Terms and Conditions of employment, there can be many overarching risks to consider (ACAS, 2021c):

· Valued employees leaving BBL 
· Legal claims
· Decrease in performance and commitment to BBL (If employees do not agree with the change)
· Damage to workplace relations, morale and culture

Advantages and disadvantages of the specific options identified: 

1. Agree Changes with employees through thorough consultation, including collective agreement (CIPD, 2021a).

Advantages:

· This can be deemed the safest course of action legally by consulting all employees involved (Rowley, 2015). 
· Employees could have a small incentive– like a pay review to encourage acceptance (CIPD, 2021c). (Could be mutually beneficial) (CIPD, 2021c).
· Opportunity for employees to raise concerns and any suggestions. Provides security and stability (Miller, 2022).
· Prevents any objections or strike action (Miller, 2022).

Disadvantages (Miller, 2022):

· Could be a long timescale between proposing a change and an agreement being reached.
· Could widen the gap between employers and employees (If an agreement cannot be reached). 

2. Make the changes to terms and conditions unilaterally (CIPD, 2021a).

Advantages (CIPD, 2021a; CIPD 2021c; Lewis and Sargeant, 2019, p238):

· Imposing changes can be particularly useful if there is a pressing business need.
· Instances where employees continue to work under protest but without expressly objecting, so assumed acceptance (if considerable amount of time). Wess v Science Museum Group (2014).

Disadvantages (CIPD, 2021a; 2021c; Lewis and Sargeant, 2019, p238): 

· This method can be legally risky, exposing BBL to tribunal claims.
· Employer cannot lawfully vary a contract by just giving notice 
· Employees continue to work but under protest and bring action for a breach of contract.
· Employees continue to work under protest but tribunals have ruled this as not a valid acceptance. Khatri v Cooperatieve Centrale Raiffeisen-Boerenleenbank BA (2010)
· Employees could resign and bring a constructive unfair dismissal/ wrongful dismissal claim.

3. Terminate employee’s contract by notice and offer re-engagement on the new proposed terms and conditions (CIPD, 2021a). 

Advantages (CIPD, 2021a):

· Allows change of contract to occur where changes cannot be agreed and where unilateral implementation is too legally risky
· Immediate re-engagement of employees on new terms 

Disadvantages (CIPD, 2021a; 2021c): 

· Can be considered a redundancy dismissal, so redundancy consultation time limits apply 
· Need to justify decision based on ‘substantial reason’ as in effect dismissing employee
· Employees may claim breach of contract or unfair dismissal (Although compensation limited as offering re-engagement)
· Employees could resign and bring a constructive unfair dismissal/ wrongful dismissal claim

Any variations in terms and conditions should be confirmed in writing within one month of the changes being confirmed to comply with the Employment Rights Act 1996 (CIPD, 2021c). If employees agree to the change, they should confirm their agreement by signing a document recording the variation (CIPD, 2021c).
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