


Is Offences Against the Person Act [1861] suitable for use in a modern society?

 Offences Against the Person Act [1861] stands as a cornerstone in the legal framework of the United Kingdom, addressing a series of offences against individuals. Enacted during the Victorian era, the Act reflects the societal norms and legal ethos of its time. However, as we navigate the complexities of a modern society marked by evolving values, and changing perspectives on individual rights, the question arises: Is the Offences Against the Person Act [1861] still suitable for addressing non-fatal offences against people that live in the United Kingdom.  There are many arguments for and against the use of this act.
[bookmark: _Hlk161135142]The objections to the OAPA argue that the language from the official legislation is outdated and vague. This is since the language that was used to write the document was from the Victorian era with the dialect having some differences in comparison to Modern English. The author Alexandra-Maria Eugenicos (2017) argues this same point explain that the speech used in the legislation is “outdated” which is true considering the word “Maliciously” has been interpreted to mean “recklessly” (Cunningham 1957) which could arise to problems when it comes to interpreting the law itself.  

In addition to Eugenicos’s view of OAPA being outdated; Herring (2022) has described the act as being “hardly surprising.” That an act from the Victorian era struggles to deal with modern issues such as email harassment, racial motivated assaults, stalking, and HIV.
      We can also look at the issue of bodily harm especially concerning section 47 of the OAPA with the problem being that the “definition of ‘assault’ is needed.” (Jefferson, 2012) with the language being rather archaic. This is supported by the case R v Ireland (1997) where the defendant was convicted however appealed as he believed that silence cannot amount to assault. Another similar case to look at is R v Chan Fook (1994) and R v Constanza (1997) where the question of whether psychological harm might potentially qualify as ABH for the purposes of OAPA’s section 47 so in turn the issue with OAPA’s view on ABH is that anyone can be liable for it just for simply causing discomfort to a victim (Taylor, 2018). 

The OAPA has also been described as “disconnected from today’s society.” (Eugenicos, P2, 2017) with the author going on to list Section 17 as an example of it being out of touch with the law showcasing that blocking a shipwreck's escape, whether through illegal or malevolent means is unlawful. Additionally, it makes it illegal to stop someone else from saving the stranded, injured, or terrified. Even though Section 17 has a life sentence maximum, no case has ever been brought against it. 

Additionally, other cases of outdated scenarios can be looked at section 36 of the OAPA which specifically called details any threat against a clergyman (religious operative) to be a criminal offence. This specific law is heavily unneeded because clergymen can be protected by other laws made in place to prosecute threatening behavior with the Law Commission (2015) making it clear that they recommend the law to be abolished.  


[bookmark: _Hlk161054534]      Other controversies related to OAPA would be the difficulty of navigating through the legal complications. The punishment for less severe crimes, like regular assault, is much shorter (six months) compared to more serious offenses, such as causing actual bodily harm (ABH), which can lead to a five-year prison sentence. This creates confusion for prosecutors who must decide which charge to pursue based on the level of injury.
To simplify, if they go for a lesser charge, the case goes to a less expensive and quicker magistrates' court. But if the injury is significant, they might need to opt for a more serious charge, leading to a more costly trial in the Crown Court. This decision-making process is challenging and adds strain to an already resource-strapped criminal justice system.

According to Eugenicos (2017) she purposes that a reform is greatly needed especially during an age where the justice system in England and Wales “struggled with lacking resources due to budgetary cuts.” With said budget cuts and the rising expense forcing prosecutors into a dilemma over whether they should “charge for a lesser offence, ensuring a cheaper and quicker magistrates’ court trial.” This further supports the idea that reforms will counter unnecessary spending and make the law more applicable.  A case to support the argument that OAPA is outdated and in need of a desperate reform is the case of DPP v Smith (2006) where a defendant was charged with assault occasioning actual bodily harm under section 47 of the Offences Against the Person Act 1861 for cutting hair this further applies to the criticism of what actions could warrant offences. The author John Gardener (1994) has described the act as “Archaic.” And even goes as far as to say that “interpretations have been forced to ever more absurd technicality in the struggle to maintain a semblance of applicability to modern circumstances, etc.” this means that the struggle of understanding the law of a generation from so long ago is a challenge which ends up having people to escape punishment or receive harsh penalties because the act has an abnormal circumstance that could be applied.  

The Offences Against the Person Act [1861] has a complex relationship with self-defense. The specific element that can be used against an individual if they claimed to have exercised self-defense is the failure to retreat. The failure to retreat is a basis that if someone doesn’t try to escape or avoid confrontation when they could have, it doesn’t automatically mean they weren’t using self-defense but rather a factor to consider whether the force used was justifiable. (CPS, 2022) However problems can arise from this as seen in R v Bird (1985) where the defendant did not demonstrate she did not want to fight with the charge Section 20 being used. The author Stuart Macdonald (2018) leaves a good question when talking about an fictional example that has a similar background to this case with the words “should the defense be available to a defendant who was the initial aggressor?” 

Further complications can be applied to sexually related crimes. The criminal justice system's assessment of the danger to HIV transmission differs significantly from harm reduction strategies. Many HIV-positive individuals elect to use a condom if they are having penetrating intercourse with someone to whom they have not disclosed their status. (Keogh, et al, 1998) the issue here is the fact that what type of offence is spreading HIV under OAPA. According to the case of R v Konzani [2005] the Court of Appeal's ruling did not clearly distinguish between protected and unprotected sex, and it is possible that a jury would read the use of a condom as
proving the defendant's knowledge of the transfer risk.  (Dodds, et al, 2005) HIV nowadays can be prosecuted using section 20 and section 18 depending on whether it was reckless or not.  Another problem with sexual related issues under OAPA is the case of consent during from acts of harm. The act doesn’t recognize that people can consent to being humiliated in private such as the case of R v Brown (1994). 
In Conclusion the Offences Against the Person Act [1861] is the backbone of legal framework in the United Kingdom that addresses multiple offences against defendants for all sorts of cases. However as stated in this essay the common criticism of OAPA is mainly revolving around the outdated language of the act due to it being founded during the Victorian era where the dialect of English that was once spoken no longer being applied to our modern times thus plunging society in a legal messy cesspool because of different interpretations of what certain words mean for example “Maliciously” could mean being reckless instead of being characterized as having intent to harm. 

Other problems we can address is the scenarios within the act that are nowadays considered to be no longer an issue or rather redundant with threats toward the clergymen and shipwrecking situations being a waste seeing as there are other laws that can prosecute a defendant that commits these actions anyways so there isn’t necessarily a need to include these specific and niche laws.  This supported through the fact that the Law Commission recommends having them abolished. Furthermore, the OAPA has influenced available resources and money which in this day and the rising prices can very much make factors more complex. Having said that reforms could see more cost-effective measures to take place while ensuring that people can be trailed under fair acts that is updated to our times and current understanding. This can also assist in making sure that legal understanding of more complicated crimes such as spreading of HIV and crimes that factor in non-physical harm can be addressed more easily. 

So, to answer the question of is Offences Against the Person Act [1861] suitable for use in a modern society? For the most part no. As stated, before the act outdated language with an uncomfortable limited understanding of situations for a 21st century United Kingdom and generally fails to be cost effective and fair. It is best for it to be heavily reformed or be replaced by a new act entirely.
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