This essay aims to examine the concept of dishonesty and the role it plays in relation to offences of theft in the United Kingdom. 

When looking at the element of dishonesty, dishonesty is a complex concept that plays a significant role in criminal offences regarding theft. Dishonesty can be defined as the lack of honesty or integrity shown in someone’s character or behaviour. In legal terms, dishonesty is a key element in offences such as theft. When it comes to theft offences, there are five elements. These elements consist of appropriation, property, belonging to another, dishonesty and the intention to permanently deprive. (Taylor, Elliott and Quinn, 2018)


In the Theft Act 1968 Section 1, theft is defined as, a person who is guilty of theft is that he dishonestly appropriates property belonging to another with the intention of permanently depriving the other of it. The mens rea key elements required to prove of someone being dishonest in the theft act, is dishonestly and the intention. 

The definition of appropriation is provided in Theft Act 1968 Section 3 (1) which states any assumption by a person of the rights of an owner amount to an appropriation and this includes where they have come by the property (innocently or not) without stealing it, any later assumption of a right to it by keeping or dealing with it as an owner. (Macdonald, 2018.)

In the case of (‘R v Morris’,1983) the defendants were convicted of theft after switching the price labels on items in a supermarket to obtain it for a lower price than it was marked originally. The defendants argued that by them switching the labels on the items this did not amount to appropriation. One of the defendants was caught before he paid whereas the other defendant had been caught afterwards. In court it was said that the owners of the goods had a right to ensure that the items were sold at the price that the owner had chosen and because the defendants had taken possession of these items when they switched the labels to pay less, this amounted to an assumption of the owner’s rights and therefore an appropriation along with the actus reus element of removing the items and switching labels, this making the offence complete. In this case it shows that even though it was sufficient that the defendants had assumed the right of an owner they did not have necessary all the rights. 

With this case even though one of the defendant had paid and the other with the intention to pay for these goods, the defendants dishonestly changed the prices to result in them having personal gain with getting the items for a cheaper price and by doing this they then took on the assumed rights of the owner through the eyes of the criminal law, showing dishonest behaviour and having all the elements needed to prove of theft.

In the United Kingdom the concept of dishonesty is defined through case law, notably in the case of (‘R V Ghosh’,1982). This case established a two-part test for being able to prove dishonesty. In the test for Ghosh the requirement is both an objective and a subjective element. (Leggett, 2019.)


The two-part test in this case was that the jury were to decide whether the defendant’s conduct was dishonest according to the standards of a reasonable and honest person which amounted to the objective part of the test. If by those standards it was considered dishonest the jury would then have to decide whether the defendant himself realised that what he was doing was dishonest, the subjective part of the test. (Thomas and Pegg, 2020.)

The test established by the court of appeal to evaluate whether an action was dishonest, was used in the case of Ghosh. Hospital consultant Ghosh who falsely had claimed payment for a surgery he himself had not performed, was charged with attempting to procure the payment by deception contrary to the Theft Act 1968 Section 20 (2) and obtaining this payment would result in deception under the Theft Act 1968 Section 15 (1). In his defence in court, he stated there had been no deception and that he himself was entitled to the money. The court decided it best that the objective and subjective criteria should be used to evaluate a person’s dishonesty. 

Even though it was the test used for over thirty-five years, the test itself faced criticism for its subjective nature, potentially leading to being inconsistent and undermining public confidence in the criminal justice system. (Jackson, 2017)

The criticism prompted a shift towards a more objective approach, this being the case of (‘Ivey v Genting Casinos’, 2017). Phil Ivey visited the Crockfords Club in Mayfair, London and won a substantial sum of money using a tactic known as edge sorting, this was a skill used to be able to identify cards through memorising tiny differences on the patterns and edging of playing cards. Suspicions were raised within the casino of suspected untoward behaviour after a review of CCTV and audio recordings. (Supreme Court, 2017)

Crockfords Club refused to transfer the winnings on the basis that Ivey had cheated and breached an implied term of the gaming contract entered by both of the parties, the contract being that neither party would cheat. The supreme court agreed that Ivey had engaged in dishonest behaviour and determined that edge sorting involved game manipulating in a manner which was not intended by the casino and was inherently dishonest.

Due to the decision in court, it was significant for clarifying on what constitutes as cheating in gambling under The Gambling Act of 2005. The court also used the case of Ivey to reverse the Ghosh test for dishonesty and substitute it with a simpler, two-step objective test instead of the two-step objective and subjective test. This new test looks at two things; whether the conduct was dishonest by the standards of regular decent people and how much the person knows or believes about the facts. (Finch and Fafinski, 2018.)

In the case of (‘R v Barton and Booth’, (2020) the first defendant, ran a luxury nursing home while the second defendant was the general manager. The defendants had obtained approximately a sum of four million from wealthy residents either in the form of gifts or vastly inflated fees. (Thomas and Pegg, 2020.)

The defendant’s actions were discovered when one of the defendant’s tried to obtain ten million from the estate of a resident following her death, as a result they were both charged with offences including theft and fraud resulting in the appropriate test of dishonesty to be applied fell to be determined.

The court of appeal considered conflict between the Ghosh and Ivey test, concluding the decision of the supreme court should be followed and therefore the test for dishonesty in all criminal cases will be established in Ivey. (Finch and Fafinski, 2018.)



It has been argued that the subjective element of dishonesty is essential in being able to capture nuances in individual perceptions and contexts. The objective standard may fail to account for the cultural or contextual variations in understanding honesty and dishonesty.
Despite the criticisms the Ivey test has gained acceptance and prominence in recent years which has influenced judicial decisions and legal discourse surrounding dishonesty in theft offences. Its emphasis on objectivity aligns with broader trends in criminal law towards clarity, consistency and accessibility. (Macdonald, 2018.) 

In conclusion, the concept of dishonesty plays a vital role in the prosecution of theft offences in the United Kingdom, as the justice system must be satisfied that there is sufficient evidence in being able to prove of a person acting dishonesty.

While both tests aim to outline the boundaries of dishonest conduct the definitions of fraud and theft do not overly emphasize the necessity of providing evidence of dishonesty and instead of using a subjective standard, the objective standard used instead for determining dishonesty guarantees that a defendant is only found guilty of an offence if their behaviour is judged dishonest by their peers in society. The emphasis on demonstrating objective dishonesty is meant to be able to weed out instances where a conviction is unjustified. 
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