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 The proposed introduction of a Bill of Rights to replace the Human Rights Act by the Government has met with criticism. This paper will discuss the relevant pieces of legislation, Government’s explanation for their action and a snapshot of criticism of the Bill.
 The Government’s 2019 manifesto pledged to “[…] update the Human Rights Act and administrative law to ensure there is a proper balance between the rights of individuals, our vital national security and effective government.” They went further to say that they wanted to introduce a “common sense” approach to Human Rights, which they believe is not being implemented in the way that was originally intended. It is their belief that Human Rights interpretations and judgements by the European Court of Human Rights (“ECtHR”) are not in conformance with UK Government requirements.  As a result, Government introduced a new Bill of Rights (“the Bill”) to the House of Commons on 22nd June 2022. 
  Government, through the Department of Justice (“DoJ”) issued Explanatory Notes to assist with an understanding of their actions. The DoJ stated that peoples’ fundamental rights would not be affected, nor in turn would national security and effective government be affected. They stated further that the same rights and freedoms enjoyed under the European Convention on Human Rights (“ECHR”) would be contained in the Bill. The Government believes that it is delivering on their manifesto undertaking to “overhaul” the HRA and replace it with the Bill. It stated that the UK has a tradition of freedom, for example in free speech and jury trials. Government believes that human rights laws are being are being overly stretched, which was not the intention of the original drafters. They wish to meet the needs of modern society and are committed to freedom of speech and of remaining party to the (ECHR). According to Government, the Bill also recognises the right to a jury trial and wishes to limit the power of the courts with particular regard to the deportation of foreign criminals. Very importantly, from a Government perspective, they want the Supreme Court to be the ultimate judicial arbiter, meaning that this court would be independent of the Strasbourg Court. And finally, it affirms Parliament’s supremacy in making law.
The Bill was scheduled to have its Second Reading on 12 September 2022, but this was postponed. When the current Prime Minister, Rishi Sunak, re-appointed Dominic Raab as Justice Secretary, it was announced that the Bill would resume its parliamentary passage. No date has been announced for the Second Reading.
 To provide context for this development, it is necessary to look at the ECHR of 1950 and examine the key objectives that were sought at that time. Principally, they include, inter alia, the rights to life, fair trial, freedom of thought, religion and expression and prohibition of torture and slavery.  
Prior to introduction of the HRA in 1998 an act, the European Communities Act 1972 (“ECA”) legislated to bring the UK into the Europe Union. European Union law then became superior to UK national law. This was followed by the European Union (Withdrawal) Act 2018, which did 3 main things. It repealed the ECA act ending the overriding role of EU law over UK law. It would retain or incorporate applicable EU law unto UK law and finally it gave Government power to amend any deficiencies in the law as a result of withdrawing from the EU. 
  The HRA in1998 set out the fundamental rights and freedoms for everyone in the UK. It incorporated the ECHR rights into domestic British law and came into force in the UK in October 2000. While it incorporates the provisions of the ECHR into UK law, it does not give the Convention superiority over English law (Elliott and Quinn).  The Equality and Human Rights Commission has stated that as the rights of the ECHR have been incorporated into domestic UK law, any breach of human rights can be heard in a UK court rather than in the ECtHR. Further, all public bodies and organisations carrying out public functions must protect a person’s human rights.
  The HRA has been reviewed over time by successive governments because of a concern that it may have made UK courts rule on issues better suited to political resolution, and also that it undermined parliamentary sovereignty by making courts to interpret UK legislation compatibly with Convention rights.
  In 2020 the Lord Chancellor and Secretary of State for Justice announced the creation of the Independent Human Rights Act Review (IHRAR) to examine the framework of the HRA. This was to specifically consider the relationship between UK courts and the ECtHR and the effect on the legislature, executive and judiciary.  The IHRAR’s focus was principally on technical issues, but an important recommendation was to amend section 2 to clarify the priority of rights protection, by giving statutory effect to the position developed in Osborn [2013]. This would mean applying UK domestic statute and common or case law first, before, if proceeding to interpret a Convention right, taking into account ECtHR case law. The IHRAR was not asked to consider replacing the HRA with a Bill of Rights but noted that there was “an overwhelming body of support for retaining the HRA”.   The Government responded to its findings by creating a consultation paper on its proposals which were in line with their manifesto to create a “ proper balance between the rights of individuals, our vital national security and effective government”.
  Following Government’s announcement of the IHRAR, the Joint Committee on Human Rights (JCHR) commenced an inquiry into the HRA, prompted by the Government’s announcement of IHRAR. They concluded that the Bill would weaken the ability of individuals to seek redress for human rights breaches. Individuals would be unable to enforce their rights. And further that the likely result of the legislation is that more people would need to go to the ECtHR to enforce rights resulting in more adverse judgments against the UK.

 The JCHR sought evidence from a very wide range of interested parties including senior judges, legal experts and public authorities. The Committee response following the IHRAR, was that the HRA had an “enormously positive” impact on the protection of human rights in the UK and that there was no reason to change anything. The JCHR has called on Government to rethink most of the clauses. It said it  would 'seriously weaken' the ability of individuals to approach the courts for human rights breaches. The committee's chair, Joanna Cherry KC, warned the Bill would result in “more barriers to enforcing human rights, more cases taken to Strasbourg and more adverse judgments against the UK”.
  Previous reviews of the Bill have met with hostility from legal experts and human rights campaigners, who have argued that the rationale put forward for reform is not well founded in evidence. They state that amending or repealing the HRA would undermine the protection of human rights in the UK.

  Sir Peter Gross, Chair of the IHRAR, in March 2022, stated that the Government commissioned the IHRAR to review the workings of the HRA and to make recommendations for any improvement. This report concluded that the HRA was working well. He stated further that “Cogent criticism has already been made of the MoJ (Ministry of Justice) Consultation Paper by others going to its selectivity, cherry-picking, contradictions and risking uncertainty, together with an increased number of cases going to Strasbourg.” He cited critical commentaries on the Government’s consultation by Joshua Rozenberg, Sir Jonathan Jones QC, Colm O’Cinneide of UCL, David Ormerod QC, Lee Marsons and Tom Hickman QC. Even Sir Robert Buckland believed that the HRA should not be replaced. 
  Opposition to the possibility of the Bill being introduced started well before it was introduced in 2022. In the 2015 edition of the New Law Journal, Michael Zander questioned the Government’s plan to replace HRA with a British Bill of Rights. His criticism is that the new law would be limited mainly to criminal law and individual liberty, excluding other basic rights. He spoke also about a threshold where access to rights would be restricted, and that UK courts could refuse to hear trivial cases.
   Buckland added further criticism when speaking at a Constitution and Governance Conference on 29 March 2022 by saying that the Bill was trying to keep the same language as the ECtHR but would have a domestic UK law meaning, without reference to the Strasbourg court. He cited, with approval the Supreme Court case of R(on the application of AB), where Lord Reed said that if there was ECtHR case law that was clear and consistent, then UK domestic courts should adhere to it.
  The Law Society stated that they were concerned that human rights protections would be impacted, and that UK citizens would not get justice in domestic courts. They concede that the Bill would retain all Convention rights and nor would UK membership of the ECHR be affected. But they believe that the Bill would introduce new measures, such as including a permission stage, meaning that people bringing human rights cases to court would need to show significant disadvantage as a result of a breach before bringing the claim. Their view is that the HRA provides adequate protection for rights and freedom in the UK and it can be enforced in domestic courts. Finally, they believe that the proposals would impact the rule of law by removing rights and preventing access to justice. More cases would be taken to the ECtHR and the UK’s reputation would be damaged. 
  In recent evidence to the Justice Committee last week, Law Society vice president Nick Emmerson stated that London lawyers who deal with foreign counterparties say that those parties are very concerned and that  it would become difficult for businesses to enforce their contractual rights.
  In conclusion, the possible introduction of the Bill has elicited a substantial amount of criticism from many quarters including eminent academics, credible journals and established legal organisations. Despite Government setting out in their Explanatory Notes the reasons for wanting to introduce it, it remains unclear (at least, legally) why they believe it necessary as the HRA is quite adequate. The probable reason is a political manoeuvring to assume  more parliamentary power, with the consequence that the judges and courts would need to defer to that power. In any event the progress of passage of the Bill has been slow so far and there is a long way to go before its possible introduction. 
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