Advise Ava and Mason on the merits of bringing a claim for negligence.

Employers’ liability defines the legal relationship of duty of care between an employer and employee. Government United Kingdom (2015) defines an employee as a person who is contractually bound to carry out acts of service for a reward or benefit which is usually a wage or salary. It can be difficult to define an employee as found in the case of Uber BV and others v Aslam and others (2021) as Uber refused to recognise their drivers as employees. A duty of care is a legal standard of care that one person owes to another (Mitchell, 2017). The duty of care an employer has includes reasonable care for their employees, providing sound minded employees with a safe environment. 

Employers have several contractual duties which they must follow in order to keep employees safe and have a safe workplace environment. There are multiple acts which employers must follow to protect employees such as the management of health and safety at work regulations 1999. This requires employers to hire competent workers and give them the proper training to be able to carry out work as safe as possible. Employers should also interject safety measures for the workplace. The employers of Mason did not have up to date risk assessments as there was no fire blanket in the fire blanket holder meaning the employer failed to implement the necessary safety elements in the workplace. Mason’s employers have employed a competent worker as he followed the fire procedure by trying to use the fire blanket to extinguish the fire. Ava’s employers have not done risk assessments as there was a broken rail in an active workplace. The employers have not implemented the necessary measures for a safe work environment as a regularly used piece of equipment was broken and was failed to be fixed. Ava’s employer has employed competent people as spilling food is not uncommon and bound to happen however, a lack of training means that incident was not treated in the correct way. Another contractual duty employers must follow is the provision and use of work equipment regulations 1998, this covers the equipment employees use in their service ensuring it is safe to use and maintained in a safe condition. Employers should regularly inspect the equipment to ensure it does not break or deteriorate and only allow trained sounded minded employees to use it. Work equipment is apparatus that is used during the course of the job. Mason’s employers did not inspect the fire procedures correctly as there were no checks on the fire blankets before service began. Ava’s equipment, the stairs, were not suitable for use as they were not safe. They were not maintained in a safe condition; however, the breakage of the rail was known, and nothing had been done about it which resulted in Ava’s accident. It is unclear whether there was adequate training with the equipment, but most employers would assume employees know how to safely use stairs. The employer’s liability (defective equipment) act 1969 protects employees from suffering damages or injuries caused by equipment from employers. On the contrary, Mason and Ava were a victim to the equipment from their employers as they both received personal injuries, Masons being a burn to his wrist and Ava a broken collar bone. Employees at work should never have to worry about their safety and the health and safety at work act 1974 protects employees for this very reason. Mason was not ensured his safety in the workplace as the result of having no fire blanket in the kitchen which is a breach of the health and safety at work act 1974 section 1(c) controlling flammable substances. The consequence for Ava not having safe work equipment was more catastrophic as there was acknowledgment of the broken equipment but nothing was done to fix it, resulting to Ava falling and breaking her collar bone, this a clear breach of health and safety at work act 1974 section 2 (a) keeping the maintenance of systems at work to ensure safety.  The employers had a duty of care to Mason and Ava which was breached due to faulty equipment. This can be shown in the case of Bradford v Robinson Rentals (1967) as the breach of duty of care caused an injury. It should not be down to the employees to identify dangers in the workplace as they should have the right to assume it is safe, like Mr Christmas did when receiving an injury at work in the case of General cleaning contractors Ltd v Christmas (2009). Due to the breach of duty of care both Mason and Ava were victims of injuries. 

The employer has a statutory duty as it is a criminal act to breach the health and safety at work act 1974. Section 2(3) of the management of health and safety of work act 1999 states that employers with 5 or more members of staff to give them all copies of the health and safety policies that the workplace has. One thing that is not clearly stated is whether the staff had sufficient training in order to deal with both situations that arose. Mason was not trained in what to do if there was a fire and no access to a fire blanket. And Jack left an obvious hazard on the stairs unattended which led to a foreseeable injury. However, he left to get professional cleaners to clear up the mess, so it is unclear whether that is a protocol that employers have set up. Under the health and safety at work act 1974, both employers and employees are responsible for checking safety equipment such as fire blankets each day before an establishment opens. Halsbury’s Laws of England (2020) prints that every employer must supply appropriate protective equipment and is replaced every time it is used. 

The next check that should be approached is whether the employers complied with common law duty. There are many elements that employers owe to employees. This includes providing the correct equipment in the workplace which neither Jack nor Mason received. These materials would consist of spillage signs and fire blankets. The other elements that employers must provide are competent staff, which Jack arguably is not, and adequate supervision over staff. Employees should not have to worry about their place of work being a danger or not having working equipment like Mason had to which is seen in the case of Wilson and Clyde Coal v English (1937). Accidents happen in the workplace like in the case of Mullaney v Chief Constable of West Midlands Police (2001) so supervision of some sorts should be enforced in case of accidents like the fire that caused Mason’s burn. Employers are only liable of incompetent staff if they are aware of their incompetence. For example, in Hudson v Ridge Manufacturing Co (1957) the employer had knowledge of his employees’ practical jokes but had never done anything sufficient to stop him doing it again. This then led to the employee causing an injury to another employee. Jacks’ employer may have known of Jacks incompetence which led to Ava’s injury. Employers who take on incompetent staff are putting their current employees at risk of harm which can be seen in the case of O’Reilly v National Rail and Tramway Appliance Ltd (1966) as incompetent staff do not do their job safely. On the other hand, employees do have their own statutory duty to keep themselves safe. Ava, Mason, and Jack have their own duty of care to themselves to ensure they are maintaining their own health and safety and their actions towards others (Health and Safety Executive, 2022). Jebson v Ministry of Defence (2000) is a good example of employee’s own actions as it was foreseeable that injuries could occur during the transportation of the intoxicated men however, it was not foreseeable that one man would climb on the roof of a moving vehicle and fall off. It needs to be established whether there is any vicarious liability as a result of Jacks actions. One person can be responsible for someone else’s actions like in the case of Bellmen v Northampton Recruitment Ltd (2018) where the employer punched an employee, but the company was to blame, Jack caused Ava’s injury but on the watch of Jack’s employer. Jack did the job that was asked of him, carrying food, which caused the spill so he should not be at fault for Ava’s injury for doing what is asked of him which can be backed by the case of Cox v Ministry of Justice (2016), as he was doing the job that was asked of him which led to an Injury. On the contrary the employer cannot control Jacks actions of spilling the food as it was not what the employers’ intentions for Jack to cause a mess like in the case of Cassidy v Ministry of Health (1951). Jack did the job but not the way a reasonable person would like in the case of Lister v Hesley Hall Ltd (2001). Jack had access to the proper equipment to clean or make people aware of his spillage but went his own way around the problem like Ammah did in the case of Ammah v Kuehne and Nagel Logistics Ltd (2009). Like Jack he had the proper equipment for the job but chose his own way to do the job, in Jacks case outsourcing the cleaning, which then led to an injury. There are relationships akin to the employment as the incidents of Jack, Mason and Ava all happened during the time of employment and have connections to the employers that were involved in the process of the injuries. Mason’s employers did not ask him to create a fire, but he would have asked him that in the event of a fire to use a fire blanket which could not be used due to the employer not replacing it. Ava’s employer did not ask her to fall down the stairs, but she would not of fell if the railing was secure and did not break which is at the fault of the employer. The employees Mason and Ava did not act outside of what their employment requires like in the case of Smith v Stages (1989) as Ava was required to use the stairs daily to carry out her job and Mason was required to use fire daily as a chef. The multiple tests can be used to see if a duty of care is owed. Mason was not working under dangerous conditions as a kitchen would regularly have open flames. However, as there was no fire blanket his place of work became dangerous. Ava was at work under dangerous conditions as a piece of regularly used apparatus was damaged that was known to of course an injury. The conditions of work for both Ava and Mason were hazardous as Ava had slipped on a hazard then fell and Mason had no fire safety precautions available. The employers have no ability to fire Ava as she cannot be blamed for her accident. On the other hand, Mason could be fired for starting a fire in the first place.

There are two possible defences for the employers to use in order to plead innocence. The first is a full defence of consent. This relies on whether the employee gave consent for the incident to happen which Neither Mason nor Ava gave, so this is not possible. The second defence is a partial defence of contributory negligence. This is where the claimant contributed to the situation. The Employer of Mason could use the defence of contributory negligence as they were at fault for not supplying a fire blanket which led to Masons burn. The employer of Ava could also use the defence of contributory negligence as even though they are not the reason she slipped; they are at fault for having a faulty railing which led her to not being able to catch herself resulting in a broken collar bone. 

The current legislations do protect its employees however it does not protect employers from incompetent employees. It is the job of an employer to hire fit for work, sound minded employees however, there should be a reform, so they are not responsible for their employee’s incompetence. An example of this is Smith v Stages (1989) as the employer was found liable for his employee getting in an accident even though he was not there. Another example is Century Insurance Co v Northern Road Transport (1942). A man who was smoking caused a fire, but the employer was found liable for the smoker as he was employed at the time of the incident. This is unfair to employers as Jack was responsible for creating the mess that caused Ava to fall so, they should be protected. However, they are liable for the faulty rail which caused Ava to break her collar bone.
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