Contract law is the foundation of personal interactions and commerce alike (Finch & Farfinski, 2023). It allows for clear distinction between legally binding contracts and casual agreements, protecting individuals from unintentional legal obligations. In commercial context, there is a presumption of legal intent due to the intensity of business deals (Goodrich, 2005). In contrast, casual domestic agreements sometimes lack intent, potentially leading to the risk of dispute (jameson, 2010). This essay aims to critically evaluate the role of intention to create legal relations (ITCLR) by looking at its significance in the law. The findings will conclude that although providing a degree of protection to individuals, there are notable flaws when considering subjective contexts such as social and familial agreements. This will be achieved by a view of the formation of contracts, an overview of the concept of the intention to create legal relations, a contextual analysis with case law examples, an examination of both the advantages and disadvantages of each principle and finally an evaluation of potential reform.

To be considered legally binding a contract must contain four key elements. Firstly, a valid offer must be made. Storer v Manchester City Council (1974) defines an offer as a show of intent to create a contract based upon specific terms with a view of creating a legally binding contract once if accepted. It must be communicated to the offeree as established in Taylor v Laird (1856). Secondly, acceptance must take place. Acceptance must be finalised and directly mirror the offer as established in Hyde v Wrench (1840).  In cases where a negotiation of the standard terms of agreement takes place, BRS v Arthur v Crutchley Ltd (1968) finds that the last party to present a form which is then actioned provides the binding terms. Acceptance must also be communicated to the offeror as seen in Entores v Miles Far East Corp (1955) and must take place during the specified acceptance period as found in Routledge v Grant (1828). 

Following offer and acceptance, a legally binding contract requires certainty. The case of Guthing v Lynn (1831) found that a contract cannot be held as enforceable if it lacks certainty. The definition of certainty depends upon the facts of a case and therefore relies heavily upon judicial discretion. However, it is most commonly seen in two instances, where terms are deemed too vague as seen in Mileform v Interserve Security (2013) or whereby there are incomplete terms as demonstrated in Grow With Us Ltd v Green Thumb (UK) Ltd (2006). The final requirement is an ITCLR. ITCLR is defined as the intent to create a legally binding contract between all involved parties. (Goodrich, 2005). Although generally accepted as a foundational element of a contract, its position as a strictly necessary element of a contract is widely challenged (Hay, 2021). Early critics put forward that if consideration has been established, their perspective of its legal enforcement is irrelevant (jameson, 2010). Proponents of the factor contend that each party must be sufficiently aware of the legal implications of their agreement, therefore deeming ITCHR as a key element of a legally binding contract (Garratt, 2016).

In practice, finding ITCLR questions fact. However, rather than attempting to identify the thought process of each party, the court balances the facts of the case against the thought process of a ‘reasonable’ person in an objective test. Essentially, this means that a judgement will be made based upon whether the average person would see the proposed agreement as legally binding. This is seen in the case of Smith v Hughes (1871) and more recently confirmed in RTS Flexible Systems Ltd v Molkerei Alois Muller (2010). These cases consolidate the principle that ITCLR is found if a reasonable person would assume its place. The case of Albert v Motor insurer’s Bureau (1971) further clarified the meaning of ITCLR by specifying that determining ITCLR is a question of whether the parties were aware they were entering into a legally binding agreement and not whether they were aware of a potential legal action should a breach occur. 

The burden of proof is determined by consideration of whether an implied or expressly stated contract has taken place. The case of New Hampshire v MGN, The Times (1995) supports this, confirming that in cases of implied contract, the burden is placed upon the defendant to prove that the agreement was not intended to be legally binding. Despite the burden of proof generally falling to the discerning party, there are three differentiating presumptions to be made when determining ITCLR. These are generally categorised as domestic, social and commercial presumptions. As an originating example, the commercial case of Carlil v Carbolic Smoke Ball Company (1893) shows a nod to the importance of ITCLR. However, the case is juxtaposed by the outcome of Balfour v Balfour (1919), a domestic case whereby the courts held that agreements made between family members cannot be seen to be legally enforceable. 

Generally, there is a presumption against ITCLR in domestic scenarios. This is because for the upkeep of public interest, household arrangements are ordinarily kept far from judicial enforcement irrespective of whether the other elements of a binding contract are present. The case of Cohen v Cohen (1929) supports this, by finding that an agreement between a married couple on a dress allowance was not a legally binding contract. This presumption of no ITCLR in domestic relations is further supported by the case of Jones v Padavatton (1969) whereby a mother agreed to provide free accommodation to her daughter if she agreed to leave her occupation. The court held that this was merely a domestic agreement without intention to be legally bound. Despite a consensus against ITCLR in domestic scenarios, there are caveats.

When considering the precedence of domestic cases, the question of cohabitation can be a key deciphering factor. Cohabitation is viewed as a necessary factor when deciding the presence of ITCLR. This means that in cases where each party resides in separate dwellings, there is a presumption of ITCLR despite the nature of the relationship. An example of this lays within Merritt v Merritt (1970) whereby a married but since separated couple came to an agreement that if the wife were to pay an agreed sum each month, she would hold ownership of the marital home. The court found that this agreement was legally binding. This presumption is supported further by the case of Popiw v Popiw (1959) where similarly the court argued in favour of an ITCLR between separated spouses despite the presence of their marriage.

In instances where commercial characteristics and domestic relations crossover, the presumption of ITCLR favours the commercial aspect of the relationship. This indicates that agreements relating to commercial partnerships, asset allocation or family businesses are typically deemed as legally enforceable irrespective of the nature of the relationship as confirmed in the case of Granatino v Radmacher (2010). Similarly, if one party faces a detriment at the expense of the agreement, there is a presumption of ITCLR despite the presence of a domestic relationship. This is exampled in Eves v Eves (1975) whereby a promise of vested interest in an asset following agreed contribution from one party was presumed as legally binding. This case also highlights the importance of preestablished cohabitation in domestic scenarios as its outcome directly conflicts with the case of Pettitt v Pettitt (1970), whereby the spouses were not cohabiting and faced similar conflict, but ITCLR was not found.

Outside of familial relationships, similar precedence applies to social agreements. Typically, there is a presumption against ITCLR in social agreements. This principle is shown in Lens v Devonshire Club (1914) with the club found to not have ITCLR by refusing to provide the promised prize to the winner of their sports tournament. Other views of this principle are seen when an agreement is made to provide a performance between friends (Hadley v Kemp (1999), fee free accommodation to a best friend (Heslop v Burns (1974) and an arranged carpool (Wyatt v Kreglinger & Fernau (1933). Despite the varied list of examples, in keeping with domestic scenarios, social scenarios are not exhaustive or binding and are left to the discretion of the court following a test of reasonableness. This emphasis on discretion displayed demonstrates the point of contention for unassumed ITCLR in domestic and social agreements.

In keeping with public interest, the general presumption against ITCLR in social agreements can be seen as positive. This on the grounds that it affords protection to individuals who may inadvertently enter legal obligations. This entails the avoidance of costly legal battles and promotes reconciliation amongst closely related parties by the requirement to settle agreements without the pressures of a court setting. However, this presumption also allows ambiguity. This translates to inconsistent and unpredictable outcomes for claimants as the court must infer intention based upon the individual circumstances of each case. Despite this, the presumption can be argued to aid the efficiency of the caseloads faced by courts. With the Civil courts facing the worst recorded delays in 2023, proponents argue that the presumption works to ensure that only serious and irreconcilable cases are brought to court (maloney, 2023).  Critics rebut this notion, arguing that without a presumption of ITCHR, pressure on the courts could be increased. This is due to cases being initiated to resolve disputes because of the lack of clarity over whether a binding contract could exist (Garratt, 2016).  Critics call for the enactment of statutory guidelines to provide social and domestic agreements with further clarity. This could be done with amendments to existing statute such as the Law of Property (Miscellaneous Provisions Act) Act 1989). The issue of ambiguity is questioned further when the direct contrast of commercial agreements is considered. 

Contrary to social and domestic agreements, commercial agreements face a presumption in favour of ITCHR. This means that the Courts will assume that a commercial agreement was made to be legally bound. The presumption can be seen in cases such as Edwards v Skyways (1969) whereby the payment of a favour was found to be legally binding. However, it was cemented as precedence in Esso Petroleum Ltd v Commissioners of Customs and Excise (1976). In this case, Esso began a promotional promise to provide coins with the purchase of petrol. When the coins became susceptible to tax, consideration of whether the coins were considered ITCHR or a gift took place, with the courts ruling that ITCHR was present. This principle is upheld more recently in the modern case of Malcolm Charles Contracts Ltd v Crispin (2014). Here, the two contractors discussed a contract term to aid cost reduction. Despite this term not being finalised, the courts ruled that an ITCHR was present. In contrast to domestic and social agreements, the presumption of ITCHR is more ridged and certain. However, there are still instances of exception. 

The most straightforward exemption to this presumption lays within trade unions and employers. The case of Kaur v MG Rover (2005) confirms that general agreements between union and employers are not deemed  legally binding. Another exemption is seen in the use of an honour clause. Honour clauses are express provisions that retain the right to withhold ITCHR in agreements. Cases such as Jones v Vernon’s’ Pools Ltd (1938) showcase the use of honour clauses. Furthermore, a presumption against ITCHR in commercial cases can be seen in promises made prior to contract as established in Kleinwort Benson Ltd v Malaysian Mining Corporation (1989). The general presumption of ITCHR in commercial agreements can be beneficial. It provides stability in business environments, fostering trust in corporate transactions where stakes are high. Due to the ridged application, it contrasts social and domestic agreements by providing predictability thus reducing the risk of dispute.
Despite this, in a society where flexible working arrangements and business startups are gaining popularity, the presumption discourages the use of informal agreements. This can be detrimental in modern day business as informal agreements are used to promote innovation and efficient trial-based decision making. Critics argue that this could be mitigated by the development of guidelines for the development and enforcement of informal agreements in commercial agreements. This would support modern business ideals to rely on informal agreements without fear of legal implications. An example of this reform could see the formation of standardised framework, like the existing use of letters of intent.

In summary, ITCHR is widely seen as a key element of a binding contract. Even in early examples such as Balfour and Carlill, the foundation of presumptions in cases can be seen to provide a trend of precedence, meaning that individuals are generally aware of their obligations to the law (Hay, 2021). However, when considering familial agreements, the various caveats mean that complex scenarios such as those involving separated couples are ambiguous, leaving parties to an agreement uncertain on whether their agreements have a legal basis. On the other hand, commercial agreements face opposite challenges (Hay, 2021). The rigidity in preceding cases means that modern day business models suffer, as they are unafforded the discretion of casual agreements (jameson, 2010). In either case, reform is needed to provide clarity and flexibility in this divisive area of law.
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