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Contract law
The purpose of this assignment is to look at the contract law, the fundamental principles and concepts which underpin the law. A contract is a legally binding agreement between at least two parties. In this assignment I will be using law cases to investigate duress and undue influence and the economic duress to understand contract law in details.
Duress and Undue influence
The purpose behind duress and undue influence is to protect the freedom of contracts, which has been achieved by the courts invalidating a contract that has been formed by any coercion. A person who enters a contract is often under some sort of pressure to do so, for example if the pressure is excessive then this becomes a “duress”. Contracts that are entered under “duress” can be voidable and set aside with the insistence of the party subjected to it.
Duress
Duress concerns consent and whether it has been vitiated thus leading to the contract becoming voidable. If a contract is voidable, you are only entitled to rescission. The consent is still there, but you are consenting under unlawful pressure.
To established duress there must be the pressure of an illegitimate nature and two things must be decided whether the pressure is improper and illegitimate to amount to duress. Secondly, the pressure leaves you with no reasonable alternative but to consent.
The case of R v Attorney General for England & Wales status a lawful demand may constitute illegitimate pressure where the demand is not justified. However, there must still be absence of choice. R was not acting under orders to sign the agreement but left him with overwhelming pressure. The Ministry of Defence were justified in this cased which introduced the confidentiality agreement, therefore the demand was both lawful and justified and thus did not amount to illegitimate pressure.
In Adam Opel GmbH v Mitras Automotive (UK) Ltd (2007) case looks at the good supply by Mitras to Adam. The case is based on Adam decided to source the part from a new supplier, as they began manufacturing a new model and advised Mitras they would be terminating the supply contract. Mitras made several demands for payments on the basis that the remuneration of the development costs had been based on the supply. Adam offered costs substantially lower than what Mitras were claiming. Mitras provided Adam with an option to either accept the price or source the goods elsewhere. Adam paid their demands for fear of not being supplied with the goods for the remainder of the year. They claimed duress. Mitras argued that Adam had the realistic option of pursuing other alternatives and that there was no duress. However, this resulted of duress applied and there was lack of practical choice for the victim which is illegitimate and a major clause in inducing the victim to enter the contract.
Kolmar Group AG v Traxpo Enterprises Pvt Ltd. In this case Kolmar entered a contract with Traxpo to buy methanol at an agreed price. Kolmar planned to sell on the methanol to an American customer. However, Traxpo then refused to supply the quantity that it had been contracted to deliver at the agreed price. This resulted in Kolmar being placed in a position in which it had no choice but to submit to Traxpo demands for further payments. The Court found in favour of Kolmar and requested them agreed to increase the price to be paid and reduce the amount under the contract because of illegitimate pressure amounting to economic duress by Traxpo. In this case Kolmar had no practical choice but to agree to pay the increased price for such methanol as it did eventually receive. 
In the case of Antonio v Antonio (2008), where a wife who owned a lucrative business entered into a shareholders’ agreement with her husband following a campaign of threats of violence culminating in an assault, the court found that the agreement had been induced by duress. 

Undue influence
The undue influence is an equitable remedy where one party has been induced by coercion to enter a contract. It is a question of degree what persuasion acceptable and what amount to undue influence is. Invoked when the influence which induced a party to enter a contract is such that it is seemed by equity to be unconscionable for the other party to enforce his legal right.
The BCCI v Aboody case was presumed and actual undue influence.  The actual undue influence is when there is proof that there was improper pressure which induced the party to enter the contract, the person alleging the undue influence must prove it. 
Undue influence involves some forms of influence were one party having the power to influence the other party to the contract. Influence is not necessarily improper or unacceptable. Undue influence, like duress, is to do with improper pressure where influence itself is not enough to provide a defence, the influence must be undue, illegitimate, or improper. 
Royal Bank of Scotland v Etridge (no.2) [2001] UKHL 44 is the leading case on undue influence from the House of Lords. In this case Lord Nicholls gives an extensive discussion on undue influence but does not specifically address the issue of Birks and Chin. However, Lord Nicholls seems to suggest that undue influence requires something more than just the amount of pressure, it is a much more complicated doctrine. Therefore, you could conclude that the meaning of 'undue' includes both the amount of pressure and the way in which it is used. In this case they identify two categories of cases with excessive influence:
· The first comprises overt acts of improper pressure or coercion such as unlawful threats.
· The second form arises out of a relationship between two persons where one has acquired over another a measure of influence, or ascendancy, of which the ascendant person then takes unfair advantage.

Acceptable commercial bargaining as the result of illegitimate pressure or threats.
The conduct of commercial transactions in every business are subject to codes of conduct, whether written or not, that have evolved because of acceptable practices. Whether having evolved from conduct that is ethical and/or moral and/or simply practical in the circumstances of any trade. However, there are legal principles, or boundaries, which ensure that one contracting party does not unfairly take advantage of the other. One of these principles is economic duress; if exercised to force another party to enter into an agreement, the victim of such conduct may subsequently apply to have the contract rescinded.  However, when does the conduct of one party cross the line from acceptable behaviour to duress and how is the dividing line determined when one party to a commercial negotiation, while acting lawfully, takes advantage of the circumstances it has created to improve its position? Is that party’s conduct illegitimates such that a subsequent agreement is void?  In case of Bulk Carriers Ltd v Tube City IMS LLC (The “Cenk Kaptologlu”) [1] the English High Court had to consider this question: was an agreement concluded under duress if the conduct of one party amounted to “illegitimate pressure” when there had been a prior repudiatory breach by that party.
Economic duress is a complicated and difficult area of the law. The difficulty lies in distinguishing   conduct that is strictly commercial, on the one hand, from threats, on the other, that can constitute “illegitimate pressure”. Economic pressure can amount to duress if it can be characterised as “illegitimate” (Huyton v Cremer [1999] 1 LLR 620) but is pressure “illegitimate” only if it were unlawful and, of course, that it can be shown   the innocent party would never have entered into that agreement “but for” that” illegitimate” pressure.

Economic duress

Economic duress in contract occurs, where a party to a contract (A) threatens to cancel the contract unless the other party (B) agrees to their demands and B has no other practical option but to agree to the new terms of the contract. However, the pressure brought to bear by A has to be more than the usual rough and tumble of commercial negotiating and bargaining. 
The economic duress contract may be voidable where illegitimate pressure that has been applied to induce a party to enter that contract. The Court of Appeal held that an agreement will only be voidable for lawful-act duress where the defendant induces the claimant to concede a demand to which the defendant does not believe in good faith it is entitled. Reasonableness of the defendant’s belief is irrelevant.

In the cases of Atlas Express v Kafco (1989) and DSND Subsea Limited v Petroleum Geo Services ASA (2000), these applied to the current test for economic duress. The necessary ingredients for a successful economic duress claim are:
1. There must be pressure
2. The pressure has to have a lack of practical choice leaving the victim with no reasonable alternative 
3. The pressure has to be illegitimate/unlawful
4. Has to be a significant cause of inducing the claimant to enter into the contract
The factors which the court take into action:
· Is there an actual or threatened breach of contract?
· Has the person acted in good or bad faith?
If these ingredients are established, then the innocent party is entitled to avoid the resulting contract so long as it has not subsequently been affirmed.
When we look at the illegitimate economic pressure there is no fundamental test to distinguish illegitimate pressure from the rough and tumble of the pressures of normal commercial bargaining. This is based on the breach of contract, or threat to commit an unlawful act. 
In some circumstances there can be threats to commit an otherwise lawful act amount to economic duress where it is morally or socially unacceptable. However, this is likely to be very rare in a commercial context. Threatening to carry out something within a party's rights will not normally amount to duress, so a party that relies on its contractual rights to drive a hard bargain is not guilty of economic duress on that basis alone. A threat to commit what would otherwise be a lawful act may be improper if coupled with a demand that goes substantially beyond what is normal or legitimate in commercial arrangements, such as where the threat is equal to blackmail.
In the case of CTN Cash & Carry Ltd v Gallagher, the lawful conduct will amount to economic duress if the party applying the pressure is doing so in bad faith.
Borelli v Ting, even if there is economic duress, the party lose the right to rescind the contract if sufficient time has elapsed or if they affirm the contract. 
Pao On v Lau You Long (1980), the case was based on contract for the purchase of shares. The court agreed that there was no economic duress. Although, the Privy Council did identify 4 factors to consider in assessing whether economic duress was present, for example:
1. Did the person claiming to be coerced protest?
2. Did that person have any other available course of action?
3. Were they independently advised?
4. After entering the contract, did they take steps to avoid it?
At the time, the defendant did not dispute contract. However, took legal advice with no steps to avoid the agreement prior to the claimant seeking to enforce the guarantee. Therefore, no economic duress could be established. It was simply commercial pressure far short of duress.
Atlas Express v Kafco (1989) which relates to importers and distributors. In this case Kafco was an importer of baskets, who hired Altas to transport them to the branches of its customer, a large retailer. Dispute occurred when Altas realised that the price quoted on the contract was too low. A rate was agreed, but the Altas then insisted on minimum quantities. The defendant now said that its agreement to the new term had been obtained by economic duress. This caused a threat to breach an existing contract between the parties can amount to illegitimate pressure and thus economic duress. 
In Skearte v Beale (1840) it was held that threats to goods can be economic duress, but the court was still unwilling to create a doctrine of economic duress.
The Sibeon and The Sibotre was one of the cases that pioneer economic pressure to consent. Claim that the contract was voidable for economic duress, it was not established in this case. The amount to economic duress there had to be a coercion of the will to vitiate consent. The commercial pressure was not sufficient.
Economic duress remains infrequent, a party seeking to drive a hard bargain from a position of strength must be careful not to overstep the line between rigorous commercial negotiations transacted for its own commercial interests and illegitimate economic pressure. This can be difficult in the context of global commercial negotiations where companies and individuals may have contrasting business cultures.







Change in the importance of economic duress for example or how undue influence has changed post-Etridge.
To minimise the risk of the other party claiming a variation to a contract was agreed under duress or undue influence, parties who are requesting amendments to the terms of their contracts should:
· ensure that they do not misrepresent their position; and
· present the basis of their request in neutral terms, rather than as a “threat”.
If a party considers that they are the “innocent party” and are being placed under illegitimate pressure to accept new terms, it would be advisable for it to:
· make clear that it is agreeing to the new terms because it has no reasonable alternative and that it does so under protest.
· reserve all its rights; and
· take steps to rescind the contract at the earliest opportunity.

CONCLUSION
Both duress and undue influence play a significant part in configuring the contract settings of contracts. As we proceed, there is a need to solve the fundamental limitations of each as we find better efficacious methods to such contractual terms. 
The concept of undue influence is well established. The gaining of an unfair advantage by an unconscientious use of power by a stronger party against a weaker in the form of some unfair and improper conduct, some coercion from outside, some overreaching, some form of cheating, and generally, though not always, some personal advantage obtained by the stronger party.
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