Appendix B

Advertising Standards Authority (ASA)’s British Code of Advertising, Sales Promotion and Direct Marketing (CAP)

PREFACE

In the UK, the British Code of Advertising, Sales Promotion and Direct Marketing (the Code) is the rule book for non-broadcast advertisements, sales promotions and direct marketing communications (marketing communications). The Code is primarily concerned with the content of marketing communications and not with terms of business or products themselves. Some rules, however, go beyond content, for example those that cover the administration of sales promotions, the suitability of promotional items, the delivery of products ordered through an advertisement and the use of personal information in direct marketing. Editorial content is specifically excluded from the Code, though it might be a factor in determining the context in which marketing communications are judged.

The Committee of Advertising Practice (CAP) is the self-regulatory body that creates, revises and enforces the Code. CAP's members include organisations that represent the advertising, sales promotion, direct marketing and media businesses. Through their membership of CAP member organisations, or through contractual agreements with media publishers and carriers, those businesses agree to comply with the Code so that marketing communications are legal, decent, honest and truthful and consumer confidence is maintained.

Some CAP member organisations, for example the Direct Marketing Association and the Proprietary Association of Great Britain, also require their members to observe their own codes of practice. Those codes may cover some practices that are not covered in this Code. 

The Code supplements the law, fills gaps where the law does not reach and often provides an easier way of resolving disputes than by civil litigation or criminal prosecution. In many cases, self-regulation ensures that legislation is not necessary. Although advertisers, promoters and direct marketers (marketers), agencies and media may still wish to consult lawyers, compliance with the Code should go a long way to ensuring compliance with the law in areas covered by both the Code and the law.

By creating and following self-imposed rules, the marketing community produces marketing communications that are welcomed and trusted. By practising self-regulation, it ensures the integrity of advertising, promotions and direct marketing. 

The value of self-regulation as an alternative to statutory control is recognised in EC Directives, including those on misleading and comparative advertising (Directives 84/450 and 97/55 EC), and self-regulation is accepted by the Department of Trade and Industry and the Office of Fair Trading as a first line of control in protecting consumers.

The Advertising Standards Authority (ASA) is the independent body that endorses and administers the Code, ensuring that the self-regulatory system works in the public interest. The ASA's activities include investigating and adjudicating on complaints and conducting research. A leaflet describing the ASA's complaints procedure is available on request and full information is available on www.asa.org.uk.

The vast majority of advertisers, promoters and direct marketers comply with the Code. Those that do not may be subject to sanctions. Adverse publicity may result from the rulings published by the ASA weekly on its website. The media, contractors and service providers may withhold their services or deny access to space. Trading privileges (including direct mail discounts) and recognition may be revoked, withdrawn or temporarily withheld. Pre-vetting may be imposed and, in some cases, non-complying parties can be referred to the Office of Fair Trading for action, where appropriate, under the Control of Misleading Advertisements Regulations.

The system is structured so that it does not operate in an unfair or anti-competitive manner or restrict free speech unjustifiably. ASA decisions are subject to independent review, including in exceptional cases by the Administrative Division of the High Court. 

INTRODUCTION

1.1 The Code applies to:

a) advertisements in newspapers, magazines, brochures, leaflets, circulars, mailings, e-mails, text transmissions, fax transmissions, catalogues, follow-up literature and other electronic and printed material

b) posters and other promotional media in public places, including moving images

c) cinema and video commercials

d) advertisements in non-broadcast electronic media, including online advertisements in paid-for space (eg banner and pop-up advertisements)

e) viewdata services

f) marketing databases containing consumers' personal information 

g) sales promotions

h) advertisement promotions

1.2 The Code does not apply to:

a) broadcast commercials. (The BCAP Advertising Standards Codes set out the rules that govern broadcast advertisements on any television channel and radio station licensed by Ofcom.)

b) the contents of premium rate services, which are the responsibility of PhonepayPlus; marketing communications that promote these services are subject to PhonepayPlus regulation and to the Code

c) marketing communications in foreign media. Direct marketing that originates outside the UK but is targeted at UK consumers will be subject to the jurisdiction of the relevant authority in the country where it originates so long as that authority operates a suitable cross-border complaint system. If it does not, the ASA will take what action it can. All members of the European Union, and many non-European countries, have self-regulatory organisations that are members of the European Advertising Standards Alliance (EASA). EASA co-ordinates the cross-border complaints system for its members (which include the ASA). 

d) Health-related claims in marketing communications addressed only to the medical, dental, veterinary and allied professions

e) classified private advertisements, including those appearing online

f) statutory, public, police and other official notices/information, as opposed to marketing communications, produced by public authorities and the like

g) works of art exhibited in public or private

h) private correspondence, including correspondence between companies and their customers about existing relationships or past purchases

i) The Code does not apply to live oral communications, including telephone calls.

j) press releases and other public relations material, so long as they do not fall under 1.1 above

k) editorial content, for example of the media and of books

l) regular competitions such as crosswords

m) flyposting (most of which is illegal)

n) packages, wrappers, labels, tickets, timetables and price lists unless they advertise another product, a sales promotion or are visible in a marketing communication 

o) The Code does not apply to point of sale displays, except those covered by the sales promotion rules and the rolling paper and filter rules.

p) election advertisements as defined in clause 12.1

q) website content, except sales promotions and advertisements in paid-for space

r) sponsorship; marketing communications that refer to sponsorship are covered by the Code

s) customer charters and codes of practice.

1.3 These definitions apply to the Code:

a) a product encompasses goods, services, ideas, causes, opportunities, prizes or gifts

b) a consumer is anyone who is likely to see a given marketing communication, whether in the course of business or not

c) the United Kingdom rules cover the Isle of Man and the Channel Islands

d) a claim can be implied or direct, written, spoken or visual

e) the Code is divided into numbered clauses
f) a marketing communication includes all forms of communication listed in 1.1 

g) a marketer includes an advertiser, promoter or direct marketer

h) a supplier is anyone who supplies products that are sold by distance selling marketing communications (and may also be the marketer)

i) a child is anyone under 16.

j) A corporate subscriber includes corporate bodies such as limited companies in the UK, limited liability partnerships in England, Wales and N. Ireland or any partnerships in Scotland. It also includes schools, hospitals, Government departments or agencies and other public bodies. It does not include sole traders or non-limited liability partnerships in England, Wales and N. Ireland. See clause 43.4.

1.4 These criteria apply to the Code:

a) the ASA Council's interpretation of the Code is final

b) conformity with the Code is assessed according to the marketing communication's probable impact when taken as a whole and in context. This will depend on the medium in which the marketing communication appeared, the audience and its likely response, the nature of the product and any additional material distributed to consumers 

c) the Code is indivisible; marketers must conform with all appropriate rules

d) the Code does not have the force of law and its interpretation will reflect its flexibility. The Code operates alongside the law; the Courts may also make rulings on matters covered by the Code

e) an indication of the statutory rules governing marketing is given on www.cap.org.uk; professional advice should be taken if there is any doubt about their application

f) no spoken or written communications with the ASA or CAP should be understood as containing legal advice

g) the Code is primarily concerned with the content of advertisements, promotions and direct marketing communications and not with terms of business or products themselves. Some rules, however, go beyond the content, for example those that cover the administration of sales promotions, the suitability of promotional items, the delivery of products ordered through an advertisement and the use of personal information in direct marketing. Editorial content is specifically excluded from the remit of the Code (see 1.2k), although it might be a factor in determining the context in which marketing communications are judged (see 1.4b)

h) the rules make due allowance for public sensitivities but will not be used by the ASA to diminish freedom of speech unjustifiably

i) the ASA does not arbitrate between conflicting ideologies.

SALES PROMOTION RULES: CHILDREN

CHILDREN

29.1 Special care should be taken when promotions are addressed to children (people under 16) or when products intended for adults may fall into the hands of children.

29.2 Alcoholic drinks should not feature in promotions directed at people under 18.

OTHER SPECIFIC RULES: CHILDREN

CHILDREN

47.1 For the purposes of the Code, a child is someone under 16. The way in which children perceive and react to marketing communications is influenced by their age, experience and the context in which the message is delivered; marketing communications that are acceptable for young teenagers will not necessarily be acceptable for young children. The ASA will take these factors into account when assessing marketing communications.

47.2 Marketing communications addressed to, targeted at or featuring children should contain nothing that is likely to result in their physical, mental or moral harm:

a) they should not be encouraged to enter strange places or talk to strangers. Care is needed when they are asked to make collections, enter schemes or gather labels, wrappers, coupons and the like

b) they should not be shown in hazardous situations or behaving dangerously in the home or outside except to promote safety. Children should not be shown unattended in street scenes unless they are old enough to take responsibility for their own safety. Pedestrians and cyclists should be seen to observe the Highway Code

c) they should not be shown using or in close proximity to dangerous substances or equipment without direct adult supervision. Examples include matches, petrol, certain medicines and household substances as well as certain electrical appliances and machinery, including agricultural equipment

d) they should not be encouraged to copy any practice that might be unsafe for a child.

47.3 Marketing communications addressed to, targeted at or featuring children should not exploit their credulity, loyalty, vulnerability or lack of experience:

a) they should not be made to feel inferior or unpopular for not buying the advertised product

b) they should not be made to feel that they are lacking in courage, duty or loyalty if they do not buy or do not encourage others to buy a particular product

c) it should be made easy for them to judge the size, characteristics and performance of any product advertised and to distinguish between real-life situations and fantasy

d) adult permission should be obtained before they are committed to purchasing complex and costly products.

47.4 Marketing communications addressed to or targeted at children:

a) should not actively encourage them to make a nuisance of themselves to parents or others and should not undermine parental authority

b) should not make a direct appeal to purchase unless the product is one that would be likely to interest children and that they could reasonably afford. Distance selling marketers should take care when using youth media not to promote products that are unsuitable for children

c) should not exaggerate what is attainable by an ordinary child using the product being marketed

d) should not actively encourage them to eat or drink at or near bedtime, to eat frequently throughout the day or to replace main meals with confectionery or snack foods. This clause relates to ads that appeared before 1 July 2007. For ads that appeared after that date clause 47.7e applies.
e) should not exploit their susceptibility to charitable appeals and should explain the extent to which their participation will help in any charity-linked promotions.

47.5 Promotions addressed to or targeted at children:

a) should not encourage excessive purchases in order to participate

b) should make clear that adult permission is required if prizes and incentives might cause conflict. Examples include animals, bicycles, tickets for outings, concerts and holidays

c) should clearly explain the number and type of any additional proofs of purchase needed to participate

d) should contain a prominent closing date

e) should not exaggerate the value of prizes or the chances of winning them.

47.6 Marketing communications should not condone or encourage poor nutritional habits or an unhealthy lifestyle in children.

47.7 

a) Although children might be expected to exercise some preference over the food they eat or drink, marketing communications should be prepared with a due sense of responsibility and should not directly advise or ask children to buy or to ask their parents or other adults to make enquiries or purchases. (see 47.4a)

b) Marketing communications should neither try to sell to children by directly appealing to emotions such as pity, fear, or self-confidence nor suggest that having the advertised product somehow confers superiority, for example making a child more confident, clever, popular, or successful.

c) Marketing communications addressed to children should avoid high pressure and hard sell techniques; they should neither directly urge children to buy or persuade others to buy nor suggest that children could be bullied, cajoled or otherwise put under pressure to acquire the advertised item.

d) Products and prices should not be presented in marketing communications in a way that suggests children or their families can easily afford them.

e) Marketing communications addressed to or targeted directly at children should not actively encourage them to eat or drink at or near bedtime, to eat frequently throughout the day or to replace main meals with confectionery or snack foods.

47.8 Marketing communications featuring a promotional offer should be prepared with a due sense of responsibility. Except those for fresh fruit or fresh vegetables, food or drink advertisements that are targeted directly at pre-school or primary school children through their content should not include promotional offers.

a) Marketing communications featuring a promotional offer linked to food products of interest to children should avoid creating a sense of urgency or encouraging the purchase of excessive quantities for irresponsible consumption.

b) Marketing communications should not seem to encourage children to eat or drink a product only to take advantage of a promotional offer: the product should be offered on its merits, with the offer as an added incentive. Marketing communications featuring a promotional offer should ensure a significant presence for the product. Marketing communications for fresh fruit or fresh vegetable products are exempt from this restriction.

c) Marketing communications for collection-based promotions should not seem to urge children or their parents to buy excessive quantities of food.

d) Marketing communications should not encourage children to eat more than they otherwise would.

47.9 Licensed characters and celebrities popular with children should be used with a due sense of responsibility. Except those for fresh fruit or fresh vegetables, food or drink advertisements that are targeted directly at pre-school or primary school children through their content should not include licensed characters or celebrities popular with children.

47.10 Marketing communications should not give a misleading impression of the nutritional or health benefits of the product as a whole. Except those for fresh fruit or fresh vegetables, food or drink advertisements that are targeted directly at pre-school or primary school children through their content should not include nutrition or health claims.

47.11 Marketing communications should not disparage good dietary practice or the selection of options, such as fresh fruit and vegetables that accepted dietary opinion recommends should form part of the average diet.

