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The Divorce, Dissolution and Separation Act 2020 (DDSA 2020) has shaken up the legislation for the first time in 50 years. The purpose of the new Act is to allow others to file for divorce without having to play ‘the blame game.’ In all legislation, there are a number of positive and negative factors. The purpose of this assignment is to compare both the old and new law in England and Wales, to determine whether or not it has a positive or negative effect on divorce proceedings. It is essential that the law continues to be kept up to date by examining old legislation such as the Matrimonial Causes Act 1973, it gives the governing bodies a chance to review and make necessary changes in order to stay relevant. 
By having these acts in place and the requirements outlined in them, and with the ever growing and changing of society it was time for a new and up to date piece of legislation. The purpose of the Divorce, Dissolution and Separation Act 2020 which came into effect 6th April 2022, is to try and reduce the number of divorces that take place in England and Wales each year, it is also known as the ‘no fault divorce’. It also ensures that couples no longer need to follow an extensive list of requirements that are needed in order to start a petition for divorce against their spouse. It also disallows for contesting of the divorce by the other party meaning that proceedings can still go ahead as long as one-party consents and begins the process. By having to comply with the old legislation outlined within the Matrimonial Act 1973 and the Civil Partnership Act 2004, it meant that couples must be married for a minimum of a year, and they have to be separated and living separately for a minimum of two years before proceedings can begin (Beaston, K, 2022). 
Although there is a new act to replace and update how divorces proceed, there is no change to the ground for divorce, the marriage must still be ‘irretrievably broken down’. One of the most beneficial aspects of the DDSA 2022 means that it is no longer a requirement to ‘prove’ why one wants to separate from their husband or wife. Old legislation dictates that an ‘allegation’ has to be made and at least one of the five requirements under s1 (1) of the Matrimonial Act 1973 are present. Under the old legislation it states that unless the couple have been separated for a certain period of time, then there is a need to prove adultery or unreasonable behaviour. This act will mark a fundamental change in how divorces are now processed, it now allows a couple to legally end their marriage without attributing blame (McCarthy, s, 2022). 
Before the DDSA 2020 came into effect, when it came to divorce there were two acts that judges used to reference and decide on appropriate action, dependant on whether the couple were same-sex or in a heterosexual relationship. The Matrimonial Causes Act 1973 is a law in England and Wales that governs the divorce procedure. Prior to the enactment of The Matrimonial Causes Act 1973, the first law governed was the Matrimonial Causes Act 1857, it was the first act of its kind to create an alternative to divorce without needing an Act of Parliament. This created a procedure for divorce by using the court system. One the main requirements when filing for divorce is that the couple must be separated sand living separately for a minimum of two years, or one party must have committed adultery or unreasonable behaviour. Even if the couple decide that the split is amicable and within both their interests, they still have to be separated for two years (McAllister, A, 2021).
Under s.1 (1) of the Matrimonial Act 1973 it states the grounds for petitioning for a divorce due to the marriage being ‘irretrievably broken down’. The only way this can be proven is if one of five elements have been proven to exist within the marriage, these are outlined within the legislation, s.1 (2) of the Act 1973 outlines the different factors contributing to the ending of the marriage (Legislation, 2023). According to the National Office of Statistic adultery accounts for 14% of cases, in the case of Cleary v Cleary [1974] established that it is not necessary to provide evidence on why the respondent can no longer live with the spouse as long as adultery is present. If the respondent forgives the spouse and continues to live with them after the adultery has taken place, then after six months the petition for divorce cannot be held on grounds of adultery (ONS, 2022, a). 
The highest reason for divorce is due to unreasonable behaviour which accounts for 43.2% of all divorces in England and Wales (ONS 2022, b). Unreasonable behaviour is used to describe one party acting in such a way that the other can no longer be reasonably expected to live with them. There are a range of different definitions of ‘unreasonable behaviour’, the most commonly used ones are domestic violence, reckless spending, and substance abuse. These three factors are the most common denominators when it comes to divorce (Law Superstore, 2022). The case of Owens v Owens 2018 established the definition of unreasonable behaviour and what it must include to use as a ‘defence’ of sorts when it comes to petitioning for divorce. 
One of the biggest disadvantages to the Matrimonial Causes Act 1973 is that there must be sufficient evidence in order to make claims against one another. In order to file a petition, it must be proven that unreasonable behaviour has taken place. For example, if one is a victim of domestic abuse there must be evidence to prove that the abuse had taken place. Many men and women don’t usually report abuse, according to the National Coalition Against Domestic Violence, a staggering 70% of cases go unreported (N, S, 2012). So, by having the DDSA 2020 in place, it is very beneficial for those who cannot provide the court with the satisfactory evidence that they required under this law. As stated above many domestic violence cases do go unreported due to fear or retaliation, so the DDSA 2022 allows those wanting to leave their ‘abusive’ marriages, an option to do so without having to gather and collect evidence. 
The Civil Partnership Act 2004 is an Act that grants those of the same sex in civil partnership relationship the same responsibilities and rights as those who are in a ‘traditional’ marriage, although they have the same rights it can viewed that civil partnerships aren’t as valued or deemed as ‘valid’ (Legislation, B).  While there are a range of positives to the DDSA 2020 there are also some negatives that come with it. While the benefits outweigh the negatives, it can be seen that civil partnerships are still not being seen as valid as ‘heterosexual marriage’. According to s.3 of the DDSA 2020, instead of stating divorce for civil partnerships it states dissolution and separation instead of divorce. 
While divorce is applicable for those in a ‘legally binding marriage’ and dissolution is used for those in civil partnerships. One of the biggest differences between both is that the five factors that come under the Matrimonial Causes Act 1973 do not apply in civil partnerships. So, if one party were to have an affair, adultery is not taken into consideration when it comes to same-sex marriages. Thus, in turn can make it look like same-sex marriages are not as legally binding as legislation states. Even though the DDSA 2020 has made necessary changes and has introduced the ‘no-fault divorce’ procedure, with civil partnerships it is still stated as ‘dissolution’ rather than a divorce (Quality Solicitors, 2023). 
Although there is a positive aspect, both divorce and dissolution both can be applied for within 12 months rather than waiting for the two-year separation period to end. According to statistics the divorce rate for same sex couples is 16% lower than those in ‘straight’ relationships (ONS, 2022, C).  
When it comes to a person’s fundamental rights, these are usually outlined within the Human Rights Act 1998. Many people appealed against the new legislation of the DDSA 2020 by believing that it would interfere with a person’s basic human rights. According to Rev Chris Taylor, who wrote a letter explaining the reasons on which he believes to be a disadvantage to the no fault divorce. He states that under Article 14 of the Human Rights Act 1998 that the respect for a person’s right to a ‘private and family life’ would be compromised. It states that the new law will make it easier for a person to exit a marriage regardless of the vows he or she have undertaken. This could cause hinderance to those who suffer with long term illnesses or disabilities, he believes that these people could end up at a greater risk of vulnerability physically, mentally, and financially if they are to undertake a divorce against their will (Taylor, 2020). There are many people who opposed against the bill believing that it will counteract with a person’s human rights. 
Another factor that can be considered a disadvantage to the DDSA 2022 is regarding children. Matters regarding children are distinct from divorce proceedings, and therefore they are unaffected procedural wise. By implementing the ‘no fault’ divorce there are hopes that by having this in place it would encourage parents to find a more amicable starting point regarding child custody arrangements. Separating parents are encouraged to reach an agreement regarding children, by having the ‘no fault’ divorce it allows parent to cooperate with each other. When parents are going through an amicable divorce, it allows for flexibility while still ensuring that the children still have a routine and stability that is crucial for them, it works a lot better for the children’s interests (Griffin, M, 2023). Another positive factor regarding the no-fault divorce is if one spouse were to have to ‘list’ and detail the wrongdoings of the other, it can cause animosity and friction and it’s not suitable when children are involved. It can cause issues when it comes to finding a suitable arrangement for the child. 
One of the most negative points when it comes to the DDSA 2020 is lack of accountability. Meaning that the couple only need to state that the marriage is irretrievably broken down and that there is no chance for reconciliation. Under the Matrimonial Causes Act 1973 it states that one party must be to blame for the marriage irretrievably breaking down. This is to ensure that one party takes accountability for their actions, those who are survivors of domestic abuse may also feel unsafe. By not having to collect evidence against the abusive spouse, there is a high chance that the abuse would still go unreported, and the abuser would be able to continue life after the divorce. This can then lead to feelings of injustice with the other spouse unless they decide to take it further with the police. When it comes to divorce, there is a matter of assets, usually the judge would compensate the wronged spouse ‘more’ money or property, but by having the no-fault divorce everything must be split equally between both parties unless there is an agreement in place (McDuffey, T 2023). 
Furthermore, after reviewing all points, it is believed that the DDSA 2020 has a more positive effect rather than a negative. It allows many couples to commence with proceedings without meeting the necessary requirements dictated in The Matrimonial Causes Act 1973. It is anticipated that there will be a number of positives associated with the new law. It hopes to reduce hostility between the divorcing couple, spouses are more likely to enter mediation to reduce the amount conflict between them. Couples who do wish to divorce no longer have to wait the minimum two-year separation, thus eliminating financial burden and reducing the negative impact it would have on children when parents are forced to stay married. It has very little negative factors associated with the new law, it is seen as a much-needed reform and reduces as much hostility between spouses as possible. In conclusion it seems that the necessary changes were made regarding divorce proceedings, and it seems to be a very positive and welcoming change.
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