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Criminal Law- BMLW4002
Reform of Non-fatal Offences Against the Person (NFOAP)
A non-fatal offence against the person is where there is an attack against a person which results in injury but does not result in death.  This includes in order of seriousness:
· Assault – violent physical or verbal attack on the person that causes harm.  This has a maximum of 6 months in prison. 
· Battery - physical contact has to be made.  The same prison sentence as above.
· Aggravated assault – S43 could involve the use of a weapon, to possibly endanger life which could include ABH.  This carries a sentence of 6 months. 
· (Actual Bodily Harm) – S47, which includes battery, causes/does not cause injury.  There does not have to be proof that the crime was intended.  This carries a maximum sentence of 5 years in prison.  These types of cases can be heard in a Magistrates’ Court or Crown Court.
· Malicious wounding causes more serious injuries.  This also carries the maximum sentence of 5 years.
· GBH (Grievous Bodily Harm) – S20 which is the most serious offence which carries a maximum sentence of up to 5 years imprisonment.  These cases can be tried in Magistrates’ Court or Crown Court.  
‘The shared characteristic of these offences is the use and/or threat of use of violence by the defendant (D) to the victim (V).’ (The Journal of Criminal Law 2016).
The law covering offences against people comes under The Offences against the Person Act 1861.  This has been amended several times over the years but there are still calls to amend it further, and question if it is suited to crime of a modern society, among the judicial system and lawyers.  Comments made by the Law Commission in its 2015 report of considered reform of this area. There are those who say that the law in relation to non-fatal offences against the person is no longer fit for purpose and is in needs to be altered.  Some common arguments are that of the outdated language used within the 1861 Act, the fact that the Act has an unclear hierarchy of offences contained within it and that it contains offences that serve no purpose within a modern society.
To expand; firstly, the language used is a point that has been questioned.  The Act was written over 150 years ago and some of the words sound either very old fashioned and/or are no longer in use.  Also the modern use of some of the words has changed compared to when the Act was written.  For example, if the word ‘assault’ is used nowadays, it implies physical injury but in the Act the word refers to verbal attacks too.  This can be misleading.  Another example is the use of the word ‘grievous’ as in GBH.  The word originally meant ‘very serious and often causing great harm’.  However, in more modern times, the words ‘severe’, ‘terrible’ or ‘dreadful’ are more commonly used and the word ‘grievous’ is usually only used in legal terms. 
Secondly, the hierarchy described above is one of the topics discussed in the report by the Law Commission.  It is said that the level of offences (in order of seriousness) is not logical and that it is not really based on the seriousness, injury or the offender’s mental/psychiatric mind (and the sentences they carry).  There can be confusion between the list and how the judge hands out the sentences.  For example, S47 and S20 (although they are of different seriousness) carry the same sentence (5 years).  
Thirdly, the Act is not always seen as a true representation of modern life and that some of the offences mentioned either no longer exist and/or do not occur anymore.  For example, one of the offences mentioned in the Act is administrating ‘chloroform, laudanum, or other stupefying or overpowering drug’ to a person.  Chloroform was used in Victorian times, and for some time after, as a sedative/anaesthetic.  There have been many deaths by administering chloroform but in more recent times its use is far less common as modern medicine relies on other forms of anaesthetic.  
A further example of outdated types of offences is that of ‘Whosoever, being legally liable, either as a master or mistress, to provide for any apprentice or servant necessary food, clothing, or lodging, shall wilfully and without lawful excuse refuse or neglect to provide the same……. so that the life of such apprentice or servant shall be endangered….  shall be guilty of a misdemeanor, and being convicted thereof shall be liable . . .  to be kept in penal servitude . . ‘ found under the Act.  It is less likely for a ‘master’ or ‘mistress’ to be legally liable for a servant nowadays.  There are other laws that cover employment etc. which are more relevant in modern society.
Additional arguments for reforming the Act are problems with interpreting and, therefore, giving the appropriate charges and sentences.  
One prominent case, in support of reform, is that of DPP v Smith [1961].  To summarise, the background story is that of Jim Smith who was attempting to drive off with stolen goods. A police officer jumped onto the bonnet of Smith’s car to stop him. However, in his attempt to escape, the defendant drove away at high speed, zigzagging and driving badly to throw the officer from his bonnet. The officer was thrown into the path of an oncoming car and was killed. 
The jury was given the following direction by the judge:
‘If you are satisfied that … he must as a reasonable man have contemplated that grievous bodily harm was likely to result to that officer … and that such harm did happen and the officer died in consequence, then the accused is guilty of capital murder. … On the other hand, if you are not satisfied that he intended to inflict grievous bodily harm upon the officer – in other words, if you think he could not as a reasonable man have contemplated that grievous bodily harm would result to the officer in consequence of his actions – well, then, the verdict would be guilty of manslaughter.’

The verdict was that Smith was convicted of murder but in his defence he said that the judge made a mistake in his direction by saying that the defendant purposely and with intent murdered the police officer whereas, the defendant said that it was not his intention to commit murder.  The defendant said that he did not have the vital intention to kill or inflict GBH as would be necessary to fulfil the charge of murder, that is, the wording of the charge did not match the crime.  He was then charged with manslaughter. However, he appealed against this and the charge was re-instated to murder by the House of Lords.  

This case highlights two points of criminal liability; Actus Reus – a criminal act as a result of voluntary bodily movement (force of any intensity)  that harms a person (external factors) and Mens Rea – intention or knowledge that an action/lack of action to commit a crime (internal factors).

Here the actus reus is apparent but the mens rea is not.  Therefore, The Court of Appeal accepted this dispute and put a subjective test of intention and the defendant’s murder conviction was changed to a manslaughter conviction. 

Although the above case refers to one that involves a death, there are other cases that refer to non-fatal offences against the person such as the one discussed below.

Ireland v Burstow [1997]
In this case the defendant was charged with assault causing ABH.  The defendant had, had a brief relationship with a woman.  When she ended it, he could not accept the split and so set out to harass her over a period of 8 months. The defendant made silent and/or abusive telephone calls, turned up at her house, took photos of her, sent offensive cards to her neighbours and hate mail. The victim was badly affected by this. It preyed on her mind. She was fearful of personal violence. As a result she suffered a severe depressive illness. Two questions for the court were:

‘Whether psychiatric injury could be classified as bodily harm, as per s. 18, s. 20 and s. 47 of the 1861 Offences Against the Person Act. Further, whether it would be possible to bring a charge of actual bodily harm under s. 20, which requires that harm be ‘inflicted’, where there had been no physical force applied or damaged caused by the defendant being charged.’
It was decided by The House of Lords that psychiatric injury could amount to bodily harm and classed as ABH under S20 and that psychiatric illness could amount to bodily harm under S18, S20 and S47 of the Act.  Progress in science since the Act was written changes understanding of how problems affecting the mind, such as anxiety and depression, can have a negative effect on a person’s physical health even resulting  in the person suffering with pain, unable to lead a normal day-to-day life and long term health problems. The Act, written so long ago, does not take these matters into account.
In addition the word 'inflict' in S20 means cause. There was, therefore, no necessity that physical force was directly/indirectly applied but instead could be understood as meaning the defendant’s actions had contributed to the injury. Subsequently, the defendant was found guilty of assault and was sentenced to 3 years imprisonment.  He appealed but his case was dismissed. This case highlights what is necessary to prove assault occasioning actual bodily harm. 

One final example of calls to reform the Act is that of influence and how it can be difficult to interpret.  The case involves R v Bollom (2004). The defendant was convicted of GBH under S18 for injuries he inflicted on his partner's 17 month old infant daughter. The injuries were bruises and abrasions. He appealed it on the grounds that the judge should have told the jury that in deciding if the injuries were serious enough to amount to GBH they should not take into account the age of the victim. Also, the judge did not tell the jury that they should be certain that the injuries came from the one assault.  It was found out that some of the injuries were older than others.   It was suggested that age, health or any other points should influence the outcome of the crime and the punishment received.  

Questions were asked as to whether ‘the particular circumstances and vulnerabilities of a victim be considered by a jury in determining whether injuries which may usually be viewed as assault or actual bodily harm could be prosecuted as a more severe offence’.  It was argued that the same injuries inflicted on a healthy adult would not be so serious and would cause less harm than a child would suffer.

However, the defendant's conviction for GBH was quashed and changed to ABH as medical evidence suggested that the injuries likely occurred over a prolonged period of time, rather than in the course of a single event, as would be necessary for a finding of GBH.  This seems unfair and difficult to accept but, under the Act, this is allowed.

The three case examples discussed along with the points raised in the first section, are some of the reasons that the Act is being looked at to reform.  To conclude, the points that seem to cause the most controversy are those relating to Actus Reus and Mens Rea are difficult to interpret and implement.  Offences that are committed often have different ways of being committed such as S18: wounding with intent to resist/prevent lawful apprehension/detainer of a person, wounding with intent to cause some GBH, causing GBH with intent to resist/prevent lawful apprehension/detainer of a person and causing GBH with intent to cause some GBH.  However, all carry the same sentence.  It is a question of intent and the act carried out that is ambiguous.  
With hope, some of the problems listed about the Act can be revised and implemented.
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