Evaluate the challenges associated with the concept of Mens Rea and the confirmation of criminal liability within law

This essay will examine the aspects of mens rea in criminal law and its role in criminal liability. A first approach will be to define mens rea, actus reus and criminal liability terms and explore the relation between them. Next will proceed to research the mens rea concept, its meaning and importance. Thereafter, will continue to analyse the several levels and essential elements of mens rea, with a focus on the categories of intention and recklessness. Lastly, in order to understand the significance of mens rea in particular crimes and identify common challenges related to establishing mens rea when proving legal responsibility for a criminal act, will look into specific case laws to analyse real-life cases. Accordingly, ‘R v Mohan’ (1976) in relation to direct intent, ‘R v Woolin’ (1999) regarding indirect intent and finally, ‘R v. Cunnigham’ (1957) concerning recklessness.

This study commences with the analysis of mens rea concept, which in Legal Dictionary (2015) is defined as “a person’s knowledge that his conduct is criminal”, also described in similar terms such as “criminal intent, wrongful purpose, or guilty knowledge”. This legal term originates from Latin, it means “guilty mind” and it represents the mental aspect of a crime. On the other hand, actus reus means “guilty act”, it represents the physical aspect of a crime and both of them are essential elements of criminal liability. In the United Kingdom criminal liability refers to the legal responsibility for breaking the law, more precisely the “responsibility for any illegal behaviour that causes harm or damage to someone or something” (Cambridge Dictionary, 2024). Therefore, mens rea is a fundamental element required to determine liability for criminal acts and to establish a person’s guilt based specifically on their mindset, not only on their actions. However, a defendant cannot be made criminally liable if he lacks criminal intention while committing an act. Although there are exceptions to this rule, for example in a case of “absolute liability” when a crime does not require any proof of mens rea to secure a conviction, most crimes require the element of mens rea to be proved (ICLR, 2024).

This study further explores in more depth the importance of mens rea and its role in criminal liability. English jurist Edward Coke elevated the principle of mens rea which implies that “an act itself does not make a person guilty of a crime, unless their mind is also guilty” (Legal Dictionary, 2015). Similarly, Donnely-Lazarov (2015, pp. 107-133) argues that the two elements are unified in action and “Mens rea has a particular significance in illuminating the actus reus”. In other words, to prove criminal liability, both the mens rea and the actus reus are important, the guilt must be found both in thought and action since the act alone will not make a person a criminal unless their intention was to cause a crime. Certain crimes like murder, theft, or assault, require unique criteria to determine criminal liability. According to the Incorporated Council of Law Reporting for England and Wales, mens rea can include “conscious planning or intent, as well as something culpable but less deliberate, such as recklessness or negligence”. Consequently, there are three main levels of mens rea: intention, knowledge, and recklessness, depending on the nature and severity of an offence. Among which intention is the highest level of mens rea as it involves an objective, a choice, and is required for crimes such as murder. Child and Hunt (2021) argue that “when we speak of intentions or knowledge, we speak of intended outcomes, of known facts”. In conclusion, intention, recklessness, or negligence are elements of mens rea that establishes the liability of the offender for their actions and draw the boundaries for different types of offences.
In addition, there are two main types of intention: direct and indirect/oblique. Direct intention means that the defendant desired or knew the possible outcome, and he aimed to cause damage. A relevant example could be seen in the case of ‘R v Mohan’ (1976) where the defendant attempted to cause a police officer bodily harm by dangerous driving. His purpose was to run him over; therefore, direct intention is the defendant’s objective, in this specific case the objective is to cause bodily harm by hitting the victim with the car (Law Books, 2023). 
On the other hand, indirect intention is where the defendant’s purpose was still to cause harm, but a different consequence then initially planned occurred, “where he instead merely appreciates that it is virtually certain to occur, a jury may find he intended the consequence” (Monaghan, 2022, p 59). The case of ‘R v Woollin’ (1999) is an example that demonstrates indirect intention. In this specific case, in a moment of rage when the defendant’s three-month-old baby wouldn’t stop crying, the defendant threw the child to the ground causing the child’s death from a fractured skull. A jury was required to establish whether the defendant had intended to murder his son or cause him serious bodily harm. The initial conviction for murder was substituted for manslaughter as the court accepted that the defendant did not intend to cause death or harm to the child, instead established that he foresaw a risk of causing harm as a result of his action. However, this is an example of a challenging case to establish mens rea, as the defendant acted not wanting a particular result to occur, he didn’t want to harm the baby, but at the same time realised that harming the baby is the virtually certain consequence of his actions. In conclusion, on these facts the defendant obliquely intended to harm the baby since he realised it is the virtually certain consequence of his actions. A key point is the difference between this case and the earlier case of involving bodily harm by dangerous driving, the two examples are similar, in that both involve consequences which are linked to an objective. The difference is that one wanted to run over the police officer, that was his direct intent, whereas the father did not want to kill his son and that is oblique intention.
On a lower level from intention, regarding mens rea for criminal liability, is recklessness. “In essence, recklessness means the taking of an unjustified risk by the accused that leads to unlawful harm or damage” (LexisNexis, 2023). Similarly, according to the Crown Prosecution Service, under the Criminal Damage Act 1971 s.1, a person acts recklessly when they are “aware of a risk that it exists or will exist, a result when they are aware of a risk that it will occur; and it is, in the circumstances known to them, unreasonable to take the risk”. An example of a case law for recklessness is established by ‘R v Cunningham’ (1957), which is also known as the test for recklessness. In this particular case law, the defendant broke into the next-door house (his future mother-in-law’s house), removed the coin-operated gas metre in order to take some money out and threw the meter away. From his act resulted a gas leakage into the property which endangered the life of his future mother-in-law. The charge was based on section 23 of the Offences against the Person Act 1861, “which prohibited the unlawful and malicious administration of a harmful substance to someone else” (Oxbridge Notes, 2024). However, the defendant appealed arguing that the jury was misled with the meaning of maliciousness given by the trial judge and as ‘maliciousness’ was proven to be absent in this case, his appeal was successful, leading to the overturning of his conviction. Nonetheless, the court decided that the defendant foresaw the harm resulting from his actions and unreasonably continued regardless of the risk. This is a difficult and doubtful case as it “focuses on one state of mind. It encompasses the defendant who foresees the risk and unjustifiably chooses to take it” (Macdonald, 2018, p. 87). In conclusion, to prove recklessness the defendant must foresee the risk from his action himself, and if he takes that risk with the intention to cause harm to another, that will fulfil the requirements for mens rea.
In criminal law mens rea represents the mental characteristic of a crime. The concept of mens rea is crucial in establishing criminal liability, as it helps to distinguish between intentional, reckless, and negligent acts and to assign relevant levels of liability and culpability. To prove criminal liability, both the mens rea and the actus reus are important, therefore, the general test of guilt requires proof of fault or blameworthiness both in thought and action. Consequently, the intent often establishes the ‘guilty mind’ and turns the act into a criminal act for the reason that the act alone will not make a person a criminal unless their intention was to cause a crime. Furthermore, it is necessary to consider factors like foreseeability and probability when assessing specific cases of intention and another important aspect to be considered is whether anticipation of consequences is proof of intention, particularly where the defendant is aware of the results that may occur due to their actions. Ultimately, recklessness is a controversial and complex concept in law and tests are applied to determine whether a person acted recklessly or not. Nonetheless, determining mens rea in relation to various offences causes several challenges, such as defining and proving the mental state of a defendant. Moreover, the diversity and inconsistency of mens rea concept across different offences create confusion and uncertainty for the courts and defendants. Lastly, due to its subjective nature and evolving interpretations, proving mens rea can be extremely challenging.










Reference list:
Cambridge Dictionary (2024) Criminal liability. Available at: CRIMINAL LIABILITY definition | Cambridge English Dictionary (Accessed: 08 February 2024)
Child, J.J. and Hunt, A. (2021) ‘Beyond the Present – Fault Paradigm: Expanding Mens Rea Definitions in the  General Part’, Oxford Journals of Legal Studies, 42(2), pp. 438-467. Available at: https://doi.org/10.1093/ojls/gqab033   
Donnely-Lazarov, B. (2015) A philosophy of criminal attempts. Cambridge University Press
Legal Dictionary (2015) Mens Rea. Available at: Mens Rea - Definition, Examples (legaldictionary.net) (Accessed: 03 February 2024)
LexisNexis (2023) Recklessness in Criminal Cases. Available at: Recklessness in criminal cases | Legal Guidance | LexisNexis (Accessed: 08 February 2024)
Macdonald, S. (2018) Text, cases, and materials on criminal law. 2nd edn. Pearson Education Limited
Monaghan, N. (2022) Mens rea, Law Trove, p. 59. Available at: https://doi.org/10.1093/he/9780192855374.003.0003 (Accessed: 07 February 2024) 
‘R v Cunningham’ (1957) 2 QB 396, Oxbridge Notes. Available at: R v Cunningham [1957] 2 QB 396 Case Summary (oxbridgenotes.co.uk) (Accessed: 08 February 2024) 
‘R v Mohan’ (1976) QB1, Law Books, Private Law Tutor. Available at: R v MOHAN (lawbooks.org) 
‘R v Woollin’ (1999) 1 AC 82, The Incorporated Council of Law Reporting for England and Wales Available at: R v Woollin - Viewing document - ICLR (Accessed: 22 February 2024)
The Crown Prosecution Service (2023) Criminal Damage, Mens Rea. Available at: Criminal Damage | The Crown Prosecution Service (cps.gov.uk) (Accessed: 21 February 2024)
The Incorporated Council of Law Reporting for England and Wales (2024) Mens Rea and Actus Reus. Available at: Mens rea and actus reus - ICLR (Accessed: 22 February 2024)

